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EXECUTIVE ORDER 


$1246 _ 


EQUAL EMPLOYMENT OPPORTUNITY 


Under and by virtue of the authority vested in me as President of 


the United States by the Constitution and statutes of the United States, 
it is ordered as follows: 


2 


SEC. 105. The Civil Service Commission shall issue such regulations, 
orders, and instructions as it deems necessary and appropriate to carry 
out its responsibilities under this Part, and the head Sf each executive 
department and agency shall comply with the regulations, orders, and 
instructions issued by the Commission under this Part. 


PART II - Nondiscrimination in 
Employment by Government Contractors 
and Subcontractors 


Subpart A - Duties of the Secretary of Labor 


SEC. 201. The Secretary of Labor shall be responsible for the 
administration of Parts II and III of this Order and shall adopt such rules 
and regulations and issue such orders as he deems necessary and appro- 
priate to achieve the purposes thereof. - 


Subpart B - Contractors’ Agreements 


SEC, 202. Except in contracts exempted in accordance with 
Section 224 of this Order, all Government contracting agencies shall 
include in every Government contract hereafter entered into the following 
provisions: “me 


"During the performance of this contract, the contractor agrees 
as follows: 


"(1) The contractor will not discriminate against any employee 
or applicant for employment because of race, creed, color, or national 
origin The contractor will take affirmative action to ensure that applicants 
are employed, and that employees are treated during employment, without 
regard-to their race, creed, color, or national origin. Such action shall 
include, but not be limited to the following: employment, upgrading, 
demotion, or transfer; recruitment or recruitment advertising; layoff or 
termination; rates of pay or other forms of compensation; and selection 
for training, including apprenticeship. The contractor agrees to post in 
conspicuous places, available to employees and applicants for employment, 
notices to be provided by the contracting officer setting forth the provisions 
of this nondiscrimination clause. 


(2) The contractor will, in all solicitations or advertisements for 
employees placed by or on behalf of the contractor, state that all qualified 
applicants will receive consideration for employment without regard to 
race, creed, color, or national origin. 


(3) The contractor will send to each labor union or representative 
of workers with which he has a collective bargaining agreement or other 
contract or understanding, a notice, to be provided by the agency 
contracting officer, advising the labor union or workers' representative 
of the contractor's commitments under Section 202 of Executive 
Order No. 11246 of Sept. 24, 1965, and shall post copies of the notice 
in cc nspicuous places available to employees and applicants for employment. 
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(4) The contractor will comply with all provisions of Executive 
Order No,11246o0fSept. 24, 1965, and of the rules, regulations, and 
relevant orders of the Secretary of Lator. ® 

"(5) The contractor will furnish all information and reports re- 
quired by Executive Order No. 112466f Sept. , 1965, and by the rules, 
regulations, and orders of the Secretary of Labor, or pursuant thereto, 
and will permit access to his books, records, and accounts by the 
contacting agency and the Secretary of Labor for purposes of investi- 
gation to ascertain compliance with such rules, regulations, and orders. 


'(6) In the event of the contractor's noncompliance with the 
nondiscrimination clauses of this contract or with any of such rules, 
regulations, or orders, this contract may be cancelled, terminated, 
or suspended in whole or in part and the contractor may be declared 
ineligible for further Government contracts in accordance with 
procedures authorized in Executive Order No. 1124@f Sept. 24 , 1965, 
and such other sanctions may be imposed and remetiies involved as 
provided in Executive Order No. 112460f Sept. 24 , 1965, or by rule, 


regulation, or order of ine Secretary of Labor, or as otherwise provided 
by law. 


'"(7) The contractor will include the provisions of Paragraphs (1) 
through (7) in every subcontract or purchase order unless exempted by 
rules, regulations, or orders of the Secretary of Labor issued pursuant 


to Section 204 of Executive Order No.112460fSept. 24, 1965, so that 
such provisions will be binding upon each subcontractor or vendor. 

The contractor will take such action with respect to any subcontract or 
purchase order as the contracting agency may direct as a means of 
enforcing such provisions including sanctions for noncompliance: 
Provided, however, That in the event the contractor becomes involved 
in, om is th~eatened with, litigation with 2 subcontractor or vendor as 

a result of such dire ction by the contracting agency, the contractor may 
request the United States to enter into such litigation to protect the 
interests of the United States. 


SEC. 203. (a) Each contractor having a contra’ : containing the 
provisions prescribed in Section 202 shall file, and sn.ll cause each of 
his subcontra-:tors to file, Compliance Reports with the contracting 
agency or the Secretary of Labor 1s may be directed. Compliance 
Reports shall be filed within such times and shall contain such information 
as to the practices, policies, programs, and employment policies, 
programs, and employment statistics of the contractor and each sub- 
contractor, and shall be in stich form, as the Secretary of Labor may 
prescribe. 


(b) Biddere or prospective contractors ox subcontractors may be 
required to state whether they have participated in any previous contract 
subject to the provisions of this Order, or any preceding similar Executive 
order, and in that event to submit, on behalf of themselves and their pro- 
posed subcontractors, Compliance Reports prior to or as an initial part 
of their bid or negotiation of a contract. 
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(c) Whenever the contractor or subcontractor has a collective 
bargaining agreement or other contract or understanding with a labor 
union or an agency referring workers or providing or supervising 
apprenticeship or training for such workers, the Compliance Report 
shall include such information as to such labor union's or agency's 
practices and policies affecting compliance as the Secretary of Labor 
may prescribe: Provided, That to the extent such information is within 
the exclusive possession of a labor union or an agency referring workers 
of providing >r supervising apprenticeship or training and such labor 
union or agency shall refuse to furnish such information to the contractor, 
the contractor shall so certify to the contracting agency as part of its 
Compliance Report and shall set forth what efforts he has made to obtain 

such information, 


(d) The contracting agency or the Secretary of Labor may direct that 
any bidder or prospective contractor or subcontractor shall submit, as 
part of his Compliance Report, a statement in writing, signed by an 
authorized officer or agent on behalf of any labor union or any agency 
referring workers or providing or supervising apprenticeship or other 
training, with which the bidder or prospective contractor deals, with 
supporting information, to the effect that the signer's practices and 
policies do not discriminate on the grounds of race, color, creed, or 
national origin, and that the signer either will affirmatively cooperate 
in the implementation of thepolicy and provisions of this Order or that 
it consents and agrees that recruitment, employment, and the terms and 
conditions of employment under the proposed contract shall be in accord- 
ance with the purposes and provisions of the Order. In the event that the 
union, or the agency shall refuse to execute such 4 statement, the Com- 
pliance Report shall so certify and set forth what efforts have been made 
to secure such a statement and such additional factual material as the 
contracting agency or the Secretary of Labor may require. 


SEC. 204, The Secretary of Labor may, when he deems that spe:-ial 
circumstances in the national interest so require, exempt a contracting 
agency from the requirement of including any or all of the provisions of 
Section 202 of this Order in any specific contract, subcontract, or purchase 
order. The Secretary of Labor may, by rule or regulation, also exempt 
certain classes of contracts, subcontracts, or purchase erders (1) when- 
ever work is to be or has been performed outside the United States and 
no recruitment of workers within the limite of the United States is involved; 
(2) for standard commercial supplies or raw materials; (3) involving less 
than specified amounts of money or specified numbers of workers; or 
(4) to the extent that they involve subcontracts below a specified tier, 

The Secretary of Labor may also provide, by rule, regulation, or order, 
for the exemption of facilities of a contractor which are in all respects 
separate and distinct from activities of the contractor related to the 
performance of the cont.act: Provided, That such an exemption will not 
interfere with or impede the effectuation of the purposes of this Order: 
And provided further, That in the absence of such an exemption all facili- 
ties shall be covered by the provisions of this Order. 


Subpart C - Powers and Duties of the Cecretary of Labor and the 
Contracting Agencies 


SEC. 205. Each contracting agency shall be primarily responsible 
for obtaining compliance with the rules, regulations, and orders of the 
Secretary of Labor with respect to contracts entered into by such agency 
or its contractors. All contracting agencies shall comply with the rules 
of the Lecretary of Labor in discharging their primary responsibility 
for securing compliance with the provisions of contracts and otherwise 
with the terms of this Order and of the rules, regulations, and orders 
of the Secretary of Labor issued pursuant to this Order. They are 
directed to cooperate with the Secretary of Labor and to furnish the 
cecretary of Labor such information and agsistance 28 he may require 
in the performance of his functions under this Order. They are further 
directed to appoiat or designate, from among the agency's personnel, 
cornpliance officers. It shall be the duty of such officers to seek 
compliance with the objectives of this Urder by conference, conciliation, 
rnediation, or pe: -uasion. 


SEC, 206. (a) The Secretary of Labor may investigate the 
employment practices of any Government contra or or subcontractor, 
or initiate such investigation by the appropriate contracting agency, to 
determine whether or not the contractual provisions specified in 
“ection 202 of this Order have been violated. Such investigation shall 
be conducted in accordance with the procedures established by the 
Secretary of Labor and the investigating agency shall report to the 
Secretary of Labor any action taken or recommended. 


(b) The Secretary of Labor may receive and investigate or cause 
to be investigated compiaints by employees or prospective employees of 
a Government contractor or subcontractor which allege discrimination 
contrary to the contractual provisions specified in Section 792 of this 
Order. If this investigation is conducted for the Secretary of Labcr by 
a contracting agency, that agency shall report co the Secrelury waat 
action has been taken or is recommended with regard to such complaints. 


SEC, 207. The Cecretary of Lakor shall use his best efforts, directly 
and through contracting agencies, other interested Federal, State, and 
local agencies, contractors, and all other available instrumentalities to 
cause any labor union engaged in work under Government contracts or any 
agency referring workers or providing or supervising apprenticeship or 
training for or in the course of such work to cooperate in the implementation 
of the purposes of this Order. The Secretary of Labor shall, in appropriate 
cases, notify the Equal Employment Opportunity Commission, the 
Department of Justice, oF other appropriate Federal agencies whenever 
it has reason to believe that the practic2s of any such labor organization 
or agency violate Title VI or Title VII of the Civil Rights Act of 1964 or 
other provision of Feder a1 law. 


SEC, 208. (a) The Secretary of Labor, or any agency, Officer, or 
employee in the executive branch of the Government designated by rule, 
regulation, or order of the Secretary, may hold euch hearings, public 
or private, as the Secretary may deem advisable for compliance, 
enforcement, or educational purposes. 
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(b) The Secretary of Labor may hold, or cause to be held, hearings 
in accordance with Subsectiox /a) of this Section prior to imposing, 
ordering, or recommendiag the imposition of penajties and sanctions 
under this Order. No order for debarment of any contractor from 
further Government contracts uncer Section 20%(a)(6) shall be made 
without affording the contractor an opportunity for a hearing. 


Subpart D ~ Sanctions and Penalties 


SEC, 209. (a) In accordance with such rules, regulations, or 
orders as the Secretary of Labor may issue or adopt, the Secretary or 
the appropriate contracting agency may; 


(1) Publish, or cause to be published, the names of contractors or 
unions which it has concluded have compiled or have fziled to comply 


with the provisions of this Order or of the rules, regulations, and orders 
of the Secretary of Labor. 


(2) Recommend to the Department of Justice that, in cases in which 
there is substantial or material violation or the threat of substantial or 
material violation of the contractual provisions set forth in Section 202 
of this Order, appropriate proceedings be brought to erforce these pro- 
visions, including the enjoining, within the limitations of applicable law, 
of organizations, individuals, or groups who prevent directly or indirectly, 


or seek to prevent directly or indirectly, compliance with the provisions 
of this Order. 


(3) Recommend to the Equal Employment Opportunity Commission 
or the Department of Justice that appropriate proceedings be instituced 
under Title VII of the Civil Rights Act of 1964. 


(4) Recommend to the Department of Justice that criminal proceed- 
ings be brought for the furnishing of false information to any contracting 
agency or to the Secretary of Labor as the case may be. 


(5) Cancel, terminate, suspend, or cause to be cancelled, termi- 
nated, or suspended, any contract, or any portion or portions thereof, 
for failure of the contractor or subcontractor to comply with the non~ 
discrimiaation provisions cf the contract. Contracts may be cancelled, 
terminated, or suspended absolutely or continuance of contracts may be 
conditioned upon a program for future compliance approved by the con- 
tracting agency. 


(6) Provide that any contracting agency shall refrain from entering 
into further contracts, or extensions or other modifications of existing 
contracts, with any noncomplying contractor, until such contractor hes 
satisfied the Secretary of Labor that such contractor has established 
and will carry out personnel and employment policies in compliance 
with the provisions of this Crder. 
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(b) Under rules and regulations prescribed by the Secretary of 
Labor, each contracting agency shall make reasonable efforts within 
a reasonable time limitation to secure compliange with the contract 
provisions of this Order by methods of conference, conciliation, 
mediation, and persuasion before proceedings shall be instituted 
under Subsection (a) (2) of this Section, or before a contra + shall 
be cancelled or terminated in whole or in part under Subsec.ion 
(a) (5) of this Section for failure of a contractor or subcontractor 
to comply with the ccntract provisions of this Order. 


SEC. 210. Any contracting agency taking any action authorized 
by this Subpart, whether on its own motion, or as directed by the 
Secretary of Labor, or under the rules and regulations of the 
Secretary, shall promptly notify the Secretary of such action. 
Whenever the Secretary of Labor makes a determination under this 
Section, he shall promptly notify the appropriate contracting agency 
of the action recommended. The agency shal! take such action ani 
shall report the results thereof to the Secretary of Labor within 
such time as the Secretary shall specify. 7 


SEC, 211. If the Secretary shall so direct, contracting agencies 
ehall not enter into contracts with any bidder or prospective contractor 
unless the bidder or prospective contractor has satisfactorily complied 
with the provisions of this Order or submits a program for compliance 
acceptable to the Secretary of Labor or, if the Secretary so authorizes, 
to the contracting agency. 


SEC. 212. Whenever a contracting agency cancels or terminates 
a contract, or whenever a contractor has been debarred from further 
Government contracts, under Section 209 (a) (6) because of noncompli- 
ance with the contract provisions with regard to nondiscrimination, the 
Secretary of Labor, or the contracting agency involved, shall promptly 
notify the Comptroller General of the United States. Any such debar- 
men* may be te‘ cinded by the Secretary of Lahor or by the coxrtracting 
agency which imposed the sanction. 


Subpart E -- Certificates of Merit 


SEC. 213. The Secretary of Labor may provide for issuance of 
a United States Government Certificate of Merit to employers or labor 
unions, or other agencies which are or may hereafter be engaged in 
work under Government contracts, if the Secretary is satisfied that the 
personnel and employment practices of the employer, or that the per- 
sonnel, training, apprenticeship, membership, grievance and 
representation, upgrading, and other practices and policies of the 
labor union or other agency conform to the purposes and provisions 
of this Order. 


SEC. 214. Any Certificate of Merit may at any time be suspended 
or revoked by the Secretary of Labor if the holder thereof, in the 
judgment of the Secretary, has failed to comply with the provisions of 
this Order. 


SEC. 215. ‘fhe Secretary of Labor may provide for the exemption 
of any employer, labor union, or other agency from any reporting 
requirements imposed under or pursuant to this Order if such employer, 
labor union, or other agency has been awarded a Certificate of Merit 
which has not been suspended or revokec. 


PART Ill - Nonciscrimination Provisions 


SEC. 301. Each executive departin 
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SEC, 303. (a) Each administering department and agency shall 
be responsible for obtaining the compliance of such applicants with 
their undertakings under this Order, Each administering department 
and agency is directed to cooperate with the Secetary of Labor, and 
to furnish the Secretary such information and assistance as he may 
require in the performance of his functions under this Order, 


(b) In the event an applicant fails and refuses to comply with 
his undertakings, the administering department or agency may take 
any or all of the following actions: (1) cancel, terminate, or suspend 
in whole or in part the agreement, contract, or other arrangement 
with such applicant with respect to which the failure and refusal occurred; 
(2) refrain from extending any further assistance to the applicant under 
the program with respect t¢ which the failure or refusal occurred until 
satisfactory assurance of future compliance has been received from 
such applicant; and (3) refer the case to the Department of Justice 
for appropriate legal proceedings, 


(c) Any action with respect to an applicant pursuant to Subsection (b) 
shall be taken in conformity with Section 602 of the Civil Rights Act of 1964 
(and the regulations of the administering dupartment or agency issued 
thereunder), to the extent applicable. In no case shall action be taken 
with respect to an applicant pursuant to Clause (1) or (2) of Subsection (b) 
without notice and opportunity for hearing before the administering 
department or agency. 


SEC, 304, Any executive department or agency which imposes 
by rule, regulation, or order requirements of non-discrimination in 
employment, other than requirements imposed pursuant to this Order, 
may delegate to the Secretary of Labor by agreement such responsibilities 
with <espect to compliance standards, reports, and procedures as would 
tend to bring the administration of such requirements into conformity 
wth the adr.irist.ation of cequirements .mposed under ths Crder: 
Provided, That actions to effect compliarc* by recipients of Federal 
financial assistance with requirements impvlsed pursuant to Title VI 
of the Civil Rights Act of 1964 shall be taken in conformity with the 
procedures and limitations prescribed in Section 602 thereof and the 
regulations of the administering department or agency issued thereunder. 


PART IV ~ Miscellaneous 


SEC, 401, The Secretary of Labor may delegate to any officer, 
agency, or employee in the Executive branch of the Government, any 
function or duty of the Secretary under Parts II and LI of this Order, 
except authority to promulgate rules and regulations of a general nature. 


SEC, 402, The Secretary of Labor shall provide administrative 
support for the execution of the program known as the "Plans for Progress." 
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SEC, 403. (a) Executive Orders Nos. 10590 (January 18, 1955), 
10722 (August 5, 1957), 10925 (March 6, 1961), 11114 (June 22, 1963), 
and 11162 (July 28, 1964), are hereby superseded and the President's 
Committee on Equal Pmployment <pportunicy established by Executive 
Order No. 10925 is hereby abolished. All records and property in the 
custody of the Committee shall be transferred to the Civil Service 
Commission and the Secretary of Labor, as appropriate. 


(b) Nothing in this Order shall be deemed to relieve any person of 
any obligation assumed or imposed under or pursuant to any £xecutive 
Order superseded by this Order. all rules, regulations, orders, 
instructions, designations, and other directives issued hy the Presi- 
dent's Committee on Equal Employment >pportunity and those issued 
by the heads of various departments or agencies under or pursuant to 
any of the Executive orders superseded by this Drder, chall, to the 
extent that they are not inconsistent with this Order, remain in full 
force and effect unless and until revoked or superseded by appropriate 
authority. References in such directives to provisions of the super- 
seded orders shall be deemed to be references to the comparable 
provisions of this Order. 


SEC. 404. The General Services Administration shall take 
appropriate action to revise the standard Government contract forms 
to accord with the provisions of this Order and of the rules and 


regulations of the Secretary of Labor. 


SEC. 405. This Order shall become effective 30 days after the 
date of this Crder. 


LYNDON B, JOHNSON 


THE WHITE HOUSE, 


September 24, 1965. 


EXECUTIVE ORDER 
11375 
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AMENDING =XECUTIVE ORDER NO, 11245, 
RLLALVING TO EQUAL EMPLOYMENT OPPORTUNITY 


It is the policy of the United States Government to provide equal 
opportunity in Federal employment and in employment by Federal contractors 
on the baais of merit and without discrimination because of race, color, 
religion, sex or national origin. 


The Congress, by enacting Title VII of the Civil Rights Act of 1964, 
evunciated a na.’ nal policy of equal employment opportunity in private em- 


ploy:.1ent, withoul ‘iscrimination because of race, color, religion, sex or 
national origin. 


Executive Order No. 11246 of S.ptember 24, 1965, carried forward 
& program of equal employment opportunity in Government employment, em- 
ployment by Federal contractors and subcontractors and employment under 


Federally assisted construction contracts regardless of race, creed, color 
or national origin. 


It is desirable that the equal employment opportunity programs pro- 
vided for in Executive Order No, 11246 expressly embrace discrimination on 
account of sex. 


NOW, THEREFORE, by virtue of the authority vested in me as 
President of the United States by the Cons‘’tution and statutes of the United 


States, it is ordered that Executive Order No. 11246 of September 24, 1965, 
be amended as follows: 

(1) Section 101 of Part I, concerning nondiscrimination in Govern- ae 
ment employment, is revised to read ‘as follows: 

“SECTION 101. If is the policy of the Government 

of the United States to pi. ..de equal opportunity in Federal 

ernployment for all qua}. .«') -sx.ons, to rrohibit discrimt- 

nation in employinent becau..2 of race, color, religion, sex 

Or national origin, anc to promete the full realization of equal 

eri 1: >r* Opportunity through a positive, continuing program 

in eacu executive department and agency. The policy of equal 

Opportunity applies to every aspect of Federal employment 

policy and practice." 


(2) Section 104 of Part Lia revised to read as follows: 
"SECTION 104. The Civil Service Commission shall 


provide for the prompt, fair, and impartio! consideration of a 
ail complaints of dlecrimination in Feeders! »>mployme- -t on the 


vislone in section 202 of Part If, concerning rondiscrimination in employ- 
ment b7 Governmeat contractors and subconiractors, are revieod to read 
as foliows! 


aa 
hasig of race, coler, veliglot, wer tr national or!gin. 
Procedures foe the coasicarasion of sompinints shall 
waesude as lowe: one icipartial saview wichia <b) executives 


dapartmnaati or agancy and shall srovide for sonal to the 
Civil Services Commission." 
e 
(3) Paragraptrs (1) and (2) of the quoted required contract pro- 


"{1) The contractor will not discriminate against 
any employee of applicant for employment because of raca, 
color, religion, sex, or national origin. Ths contractor 
will take affirmative action to ensure that arplicants are 
employed, and that employees are treated during employ- 
ment, without regard to thelr race, color, religion, sox 
or national origin. Such action shall include, but not be 
iimited to the following: employmont, upgrading, demotion, 
or transfer; recruitment or recruitment advertising; lay- 
off or termination; rates of pay or other forms of compensa- | 
ton; and sciection for training, including apprenticeship. | 
The contractor agrees to nost ic conspicuous places, avall- 
able to employexs and applicants for employment, notices 
to be provided by the contracting oHicer sctting forth the 
provisions of this nondiscrimia. ‘ion clause. 


(2) The contractor will, in all solicitations or ad- 
vertisements for employees place i by or on behalf of the 
contractor, state that all qualified applicants will receive 
consideration for employment without regard to race, color, | 
religion, sex or national origin. "' 


(4) Section 203 {d) of Part IL is revised to read as follows: 


"(d) The contracting agency or the Secretary of Labor | 
may direct that any bidder or prospective contractor or sub- 
contractor shall submit, as part of bis Compliance Report, - 
a statement in writing, signed by an authorized officer or 
agent on behalé of any labor union or any agency referring | 
‘word. cra or providing or suyersiasli.g sppreuticeship o. stLer { 
training, with which the bidder or prospective contractor deals, 
with supporting information, to the effect that the signer's 
practices and policies do not discriminate on the grounds of 
race, color, religion, sex or national origin, and that the 
signer elther will affirmatively cooperate in the implementa- 
tlon of the policy and provisions of this order or that it consents 
and agrees that recruitment, ernployment, and the terme and 
conditions of employment under the proposed contract shall be 
in accordance with the purposes and provisions of the order. 
in the event that the union, or the agoncy shall refuse to executs 
such a statement, the Compliance Report shall eo certify and 
set forth what offorts have been made to aacure euch 2 state- 
ment and euch additional factual material as the contracting 
agency or the Secretary of Labor may require." 


The amendments to Part I shail be effective 30 days alter the date 


of this order. The ameudments to Part Il shali be affective one yoar after 
the date of this order. 


LYVOON 8. JOHNSON 


THE WHITE HOUSE, 
October 13, 1967. 
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Title 41 —PUBLIC CONTRACTS 
AND PROPERTY MANAGEMENT 


Chapter 60—Office of Federal Con- 
tract Compliance, Equal Employ- 
ment Opportunity, Department of 
Labor 


REVISION OF CHAPTER 


Chapter 60 of Title 41 of the Code of 
Federal Regulations was originally 
issued by the President's Committee on 
Equal Employment Opportunity for the 
purpose of implementing Executive 
Order 10925 (3 CFR, 1959-63 Comp., Dp. 
448) which provided for the promotion 
and insurance of equal employment op- 
portunity on Government contracts for 
all persons without regard to race, creed, 
color, or national origin. Subsequently, 
the Committee revised this part in order 
to implement, in addition, Executive 
Order 11114 (3 CFR, 1959-1963 Comp., 
p. 774) which provided certain amend- 
ments to Executive Order 10925 and 
extended its requirements to certain 
contracts for capstruction financed with 
assistance fro the Federal Govern- 
ment. Parts II and TI of Executive 
Order 11246 (30 F.R. 12319, Sep. 28, 1965) 
vested in the Secretary of Labor the 
functions related to Government con- 
tracts and Federally assisted construc- 
tion contracts previously exercised by 
the President's Committee on Equal 
Employment Opportunity. Section 201 of 
Executive Order 11246 provides that the 
Secretary of Labor shall adopt rules, 
regulations, and orders as he deems 
necessary and appropriate to achieve 
the purposes of the order. Temporary 
regulations were adopted effective Octo- 
ber 24, 1965 (30 F.R. 13441), continuing 
in effect the previous regulations of the 
President's Comunittee on Equal Em- 
ployment Opportunity, and orders were 
issued effective June 1, 1966 (31 F.R. 
6881), and Miy 9, 1°¢7 (32 ~ 2%. 7439 

On February 15, 1968, notice of pro- 
posed rule making was published in the 
FEDERAL REGISTER (33 F.R. 3000) which 
included the substance of the aforesaid 
orders and other amendments and revi- 
sions. Persons interested in the proposals 
were given until March 15, 1968, to sub- 
mit written data. views, or argument 


concerning them. 


Having considered all relevant mate- 
rial submitted, I have decided to, and do 
hereby revise 41 CFR Chapter 60. As re- 
vised, 41 CFR Chapter 60 reads as 
follows: 


PART 60—-1—OBLIGATIONS OF CON- 


TRACTORS AND SUBCONTRACTORS 


Subpart A—Preliminary Matters; Equal Oppor- 
tunity Clause; Compliance Reports 


Sec 

60-1.1 Purpose and application. 

60-1.2 Administr itive responsibility. 
60-13 Definitions. 

60-14 Equal opportunity clause 

60-1.5 Exemptions 

60-1.6 Duties of agencies 

60-1.7 Reporta and other required infor- 


mation 


RULES AND RECULATIONS 


Se 

60-18 Segregated faalltties : 

0-1.9 Compliance by labor unions and by 
recruiting and training agencies. 


Subpart B—General Enforcement; Compliance 
Review ond Complaint Procedure 


60-1.20 
60-1.21 
60-1.22 
60-1.23 
60-1.24 
60~1.25 


Compliance reviews 

Who may file complaints. : & 

Where to file. 

Contents of compliint. 

Processing of matters by agencies. 

Assumption of jurisdiction by or 
referrals to the Director. 

Hearings. 

Sanctions and penalties 

Show cause notices 

Preaward notices. 

Contract ineligibility list. 

Reinstatement of ineligible con- 
tractors or subcontractors. 

Intimidation and interference. 


60-1.26 
60-1.27 
60-1.28 
60-1.29 
60-1.30 
60-1.31 


60-132 


Subport C—Ancillary Matters 


Affirmative action compliance pro- 
grams. 

Solicitations or advertisements for 
employees. 

Notices to be posted. 

Access to records of employment. 

Rulings and interpretations. 

Existing contracts and subcontracts. 

Delegation of authority by the 
Director. 

60-147 Effective date. 


AvuTHortry: The provisions of this Part 
60-1 issued pursuant to sec. 201, E.O. 11246 
(30 P.R. 12319). 


60-1.40 
60-1.41 


60-1.42 
60-1.43 
60-1.44 
60-1.45 
€0-1.46 


Subpart A—Preliminary Matters; 
Equal Opportunity Clause; Com- 
pliance Reports ; 


§ 60-1.1 Purpose and application. 


The purpose of the regulations in this 
part is to achieve the aims of Parts I, 
It, and IV of Executive Order 11246 for 
the promotion and insuring of equal op- 
portunity for all persons, without regard 
to race, creed, color, or national origin, 
employed or seeking employment with 
Government contractors or with contrac- 
tois performing under federally assisted 
construction contrects. The regulations 
in this part apply to all contracting 
agencies of the Government and to con- 
tractors and subcontractors who perform 
under Government contracts, to the ex- 
tent set forth in this part. The regulations 
in this part also apply to all agencies of 
the Government administering programs 
involving Federal financial assistance 
which may include a construction con- 
tract, and to all contractors and sub- 
contractors performing under construc- 
tion contracts which are related to any 
such programs. The procedures set forth 
in the regulations in this part govern all 
disputes relative to a covitractor’s com- 
pliance with his obligations under the 
equal opportunity clause regardless of 
whether or not his contract contains a 
“Disputes” clause. Failure of a contractor 
or applicant to comply with any pro- 
vision of the regulations in this part shall 
be grounds for the imposition of any 
or ail of the sanctions authorized by the 
order. The regulations in this part do 
not apply to any action taken to effect 
compliance with respect to cmployment 
practices subject to Title VI of the Civil 
Rights Act of 1964. The rights and 


remedies of the Gaoverntnent hereunder 
ure not exclusive and do not affect 
rizhts and remedies provided elsewhere 
by law, regulation, or contract: neither 
do the regulations limit the exercise by 
the Secretary or Government agencies 
of powers not herein specifically set 
forth, but granted to them by the order. 


§ 60-1.2 


Under the general direction of the 
Secretary, the Director has been decle- 
gated authority and assigned responsi- 
bility for carrying out the responsibilities 
assigned to the Secretary under the or- 
der, except the power to issue rules and 
regulations of a general nature. All cor- 
respondence regarding the order should 
be directed to the Director, Office of Fed- 
eral Contract Compliance, U.S. Depart- 
ment of Labor, 14th and Constitution 
Avenue NW., Washington, D.C. 20210. 


§ 60-1.3 Definitions. i 


(a) The term “administering agency” 
means any department. agency and es- 
tablishment in the Executive Branch of 
the Government, including any wholly 
owned Government corporation, which 
administers a program involving fed- 
erally assisted construction contracts. 

(b) The term “agency” means any 
contracting or any administering agency 
of the Government. 

(c) The term “applicant” means an 
applicant for Federal assistance involv- 
ing a construction contract, or other par- 
ticipant in a program involving a con- 
struction contract as determined by regu- 
lation of an administering agency. The 
term also includes such persons after 
they become recipients of such Federal 
assistance, 

(d) The term “Cornpliance Agency” 
means the agency designated by the Di- 
rector on a geographical industry or 
other basis to conduct compliance reviews 
and to undertake such other responsi- 
bilities in connection with the adminis- 
tration of the order as the Director may 
dccermie to ve appropriate. In the 
absence of such a@ designation, the Com- 
pliance Agency will be determined as 
follows: 

(1) In the case of a prime contractor 
not involved in construction work, the 
Compliance Agency will be the ngeney 
whose contracts with the prime con- 
tractor have the larrest aryrerate dollar 
value; 

(2) In the case of a subcontractor not 
involved in construction work, the Com- 
pliance Agency will be the Compliance 
Agency of the prime contractor with 
which the subcontractor has the largest 
aggregate value of subcontracts or pur- 
chase orders for the performance of 
work under contracts; 

(3) In the case of a prime contractor 
or subcontractor involved in construc- 
tion work, the Compliance Agency for 
each construction project will be the 
agency providing the largest dollar value 
for the construction project; and 

(4) In the case of a contractor whe is 


Administrative responsibility. 


bolh a prime contractor and sub- 
contractor, the Compliance Aneney will 
be determined as Hf such contruetor toon 


priniec contractor only. 
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te) The term “construction work" 
means the construction, rehabilitation, 
alteration, conversion, extension, demoli- 
tion or repair of buildings, highways, or 
other changes or improvements to real 
property, including facilities providing 
utility services. The term also includes 
the supervision, inspection, and other 
onsite functions incidental to the actual 
construction. 

(f) The term “contract” means any 
Government contract or any federally 
assisted construction contract. 

(g) The term “contracting agency” 
means any department, agency, estab- 
lishment, or instrumentality in the Ex- 
ecutive Branch of the Government, in- 
cluding any wholly ownea Government 
corporation, which enters into contracts. 

(th) The term “contractor” means, 
unless otherwise indicated, a prime con- 
tractor or subcontractor. 

‘is The term “Director” means the 
Director, Office of Federal Contract 
Compliance, U.S. Department of Labor 
or any person to whom he delegates 
authority under the regulations in this 
part. 

(j) The term “equal opportunity 
clause” means the contract provisions 
set forth in § 60-".4 (a) or (b), as ap- 
propriate 

(k) The term “federally assisted con- 
struction contract” means any agree- 
ment or modification thereof between 
any applicant and a person for construc- 
tion work whick is paid for in whole ur 
in part with funds obtained from the 
Government or borrowed on the credit 
of the Government pursuant to any 
Feder1l program involving a grant, con- 
tract, loan, insurance, or guarantee, or 
undertaken pursuant to any Federal pro- 
gram involving such grant, contract, 
loan, insurance, or guarantee, or any 
application or modification thereof ap- 
proved by the Government f~ a grant, 
contract, loan, insurance, or .uarantee 
under which the applicant iiself par- 
ticipates in the construction work. 

(>) The term “Government” means 
the Government uf the United States of 
America. 

(m) The term “Government contract” 
means any agreement or modification 
thereof between any contracting agency 
and any person for the furnishing of 
supplies or services or for the use of rail 
or personal property, including lease 
arrangements. The term “services’’, as 
used in this section includes, but is not 
used in this d°%. !¢i0n includes, bt is not 
Mmited tot’ t& owing services: Otility, 
construction, “asportation, rescarch, 
insurance, ac.: tind depssitary. The term 
“Government cunt, ‘*” does not include 
(1) agreerient? »= «© och the parties 
stand in the relationst.., of emplow::; and 


employee, and (2) federally avsists . son- 
struction contracts. 
(nm) The term “hearing offic sreans 


the individual or board of incividuals 
designated to conduct hearings. 


(o) The term “modification” means 
any alteration in the terms and condi- 
tions of a contract, including supple- 
mental agreements, amendments, and 
extensions. 
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(p) ‘The term “Order” means Parts IT, 
III, and IV of the Exccutive Order 11246 
dated September 24, 1965 (30 FR. 
12319), any Executive order amending 
such order, and any other Executive 
order superseding such order. 

(q) The term “person” means any 
natural person, corporation, partnership, 
unincorporated association, State @ lo- 
cal government, and any agency, instru- 


mentality, or subdivision of such a 
government. 
(r) The term “prime contractor” 


means any person holding a contract 
and, for the purposes of Subpart B of 
this part, any person who has held a 
contract subject to the order. 

(s) The term “recruiting and training 
agency” means any person who refers 
workers to any contractor or subcon- 
tractor, or who provides or supervises ap- 
prenticeship or training for employment 
by any contractor or subcontractor. 

(t) The term “rules, regulations, and 
relevant orders of the Sccretary of Labor” 
used in paragraph (4) of the equal op- 
portunity clause means rules, regula- 
tions, and relevant orders of the Sccre- 
tary of Labor or his designee issued pur- 
suant to the order. ° 

(u) The term “Secretary” means the 
Secretary of Labor, U.S. Department of 
Labor. 

(v) The term “site of construction” 
means the general physical location of 
any building, highway, or other change 
or improvement to real prope ty which is 
undergoing construction, rehabilitation, 
alteration, conversion, extension, demoli- 
tion, or repair and any temporary loca- 
tion or facility at which a contractor, 
subcontractor, or other participating 
yarty meets a demand or performs a 
function relating to the contract or 
subcontract. 

(w) The term “subcontract” means 
any agreement or arrangement between 
a contractor and any person (in which 
the parties do not. stand in the relation- 
ship of an empl.yer and an employee) : 

‘1) For the furnishing of si pniles or 
services or for tne use of real or personal 
property, including lease arrangements, 
which, in whole or in part, is necessary 
to the performance of any one or more 
contracts; or 

(2) Uncer which any portion of the 
contractor's obligation under any one or 
more contracts is nerformed, undertaken, 
or assumed. 

(x) The term “subcontractor” means 
any person holding a subcontract and, 
for the purposes of Subpart B of this part, 
any person who has held a subcontract 
subject to the order. The term ‘“First- 
tier subcontractor” refers to a subcon- 
tractor holding a subcontract with a 
prime contractor. 

(y) The term “United States” as used 
herein shall include the several States, 
the District of Columbia, the Common- 
wealth of Puerto Rico, the Panama Canal 
Zone, and the possessions of the United 
States. 


§ 60-1.4 Equal opportunity clause. 


(a) Government contracts. Except as 
otherwise provided, each contracting 
agency shall include the following equal 


opportunity clause comtuined in see vat 
202 of the order in earch of it teukie 
ment contracts (and mu.ificatior e 
of if not included in the origituua con- 
tract): 


During the performance of this contract, 
the contractor agrees as follows: 

(1) The contractor will not discriminate 
against any employee or applicant for en- 
ployment because of race, creed, color, or 
national origin. The contractor will take af- 
firmative action to ensure that applicants 
are employed, end that emplorees are treated 
during employment, without regard to their 
race, creed. color, or national origin. Such 
action shall include, but not of limited to 
the following: Employment. upgrading 
motion, or transfer, recruitmient or rec: 
ment advertising; layoff or termination: r 
of pay or other forms of compensation. init 
selection for training, including appre: 
ship. The contractor agrees to post in 
spicuous places, available to employees an 
applicants for employment, notices to be pro- 
vided by the contracting officer setting tur.h 
the provisions of this nondiscrimination 
clause. 

(2) The contractor will, in all solicttations 
or advertisements for emnployees placed by or 
on behalf of the cecitracter, atate Chat all 
que..ded applicants will recetve consideration 
for employment without regard to race. creed, 
color, or national ortgin. 

(3) The contractor will send to each labor 
union or representative of workers with which 
he has a collective bargaining agreement or 
other contract or understanding. a notice to 
be provided by the agency contracting officer, 
advising the labor union or workers’ rep- 
resentative of the contractor's commitments 
under section 202 cf Executive Order 11246 
of September 24, 1965, and shall post copies 
of the notice in consp!suous places avallable 
to employees and applicants for employment. 

(4) The contractor will comply with all 
provisions of Executive Order 11246 of Sep- 
tember 24, 1965, and of the rules, regulations, 
and relevant orders of the Secretary of Labor. 
* (5) The contractor will furnish all tnfor- 
Mation and reports required by Executive 
Order 11246 of September 24, 1965, and by 
the rules, regulations, and orcers of the Sec- 
retary of Labor, or pursuant thereto, and 
will permit access to his books, records. and 
accounts by the contracting agency and the 
Secretary of Labor for purposes of investiea- 
tira te sice tain inompilance wilia s.ch rics 
regulations, and orders. 

(8) In the event of the contractor's non- 
compliance with the nondiscrimination 
clauses of this contract or with any of such: 
rules, regulations, or orders, this contract 
may be canceled, terrainated or suspended in 
whole cr in part and the contractor may be 
declared ineligible for further Government 
contracts In accordance with procedures au- 
thorized in Executive Order 11246 of Sep- 
tember 24, 1965, and such other sanctions 
may be imposed and remedies invoked as 
provided in Executiv> Orde: 1.1246 of Septem- 
ber 24, 1965, or by rule, regulation, or order 
of the Serretary of Labor, or as otherwise 
provided by law. 

(7) The contractor will include t.:e provi- 
sions of paragraphs (1) through (7) in. cery 
subcontract or purchase order unles« ex- 
empted by rules, regulations, or orders of 
the Secretary of Labor issued pursuant to 
section 204 of Executive Order 11246 of Sep- 
tember 24, 1965, so that such provisions will 
be binding upon each subcontractor or ver 
dor. The contractor wih take such action 
with respect to any subcontract or purchase 
order as the contracting agency may direct 
as & means of enforcing such provisions in- 
cluding sanctions for noncompliance: Pro- 
vided, however, That tn the event the con- 
tractor becomes involved In, or is threntencd 
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Wild, Licigution wilh a subcontractor or ven- 
dor as 4 result of such directton by the con- 
tracting agency, the contractor may request 
the United States to enter into such litiga- 
tion to protect the interests of the United 
states 


‘b) Federally assisted construction 
contracts. Except as otherwise provided, 
each administering agency shall require 
the inclusion of the following language 
as a condition of any grant, contract, 
loan, insurance, or guarantee involving 
federally assisted construction which is 
not exempt from the requirements of the 
equal opportunity clause: 


The applicant hereby agrees that it will 
incorporate or Cause to be incorporated into 
any contract for construction work, or modi- 
fication thereof, as detined in the rec ia- 
tions of the Secretary of Labor at 41 CF 
Chapter 60, which ts paid fur in whole or tn 
part with funds obtained from the Federal 
Government or borrowed on the credit of the 
Federal Government pursuant to a grant, 
contract, loan, insurance, or guarantee, or 
undertaken pursuant to any Federal program 
involving such gre ut, contract, loan, imsur- 
ance, or guarantee, the following equal op- 
eortunity clause: 

During the performance of ww s contract, 
“he contractor agrees as follows: 

(1) The contractor will not discriminate 
against any employee or applicant for em- 
ployment because of race. creed, color, or 
national ortgin. The contractor will take 
affirmative action to ensure that applicants 
are employed, and that employees are treated 
during employment without regard to their 
race, creed, color, or national origin. Such 
action sheli include, but not be limited to 
the following: Employment, upgrading, de- 
motion, or transfer; recruitment or recruit- 
ment udvertising; layoff or termination; 
rates of pay or other forms of compensa- 
tion; and selection for training, !ncluding 
apprenticeship. The contractor agrees to post 
in conspicuous places, available to employces 
and applicants for employment, notices to 
be provided setting furth the provisions of 
this nondiscrimination clause 

(2) The contractor will, In ali solleltations 
or advertisements for employees placed by 
or on behalf of the contractor, state that 
ail qualified applicants will eceive ccn- 
sideration for employment without regard to 
race, creed, co.cr, O. National origin. 

(3) The contractor will send to each 
labor unton or representative of workers 
with which ie has a collective bargaining 
agreement or other contract or under- 
stinding, a notice to be provided advising 
the said labo- union or workers’ represen- 
tatives of the contractor's commitments 
under “his section. and shall post coples of 
the ‘c@ im conspievous places available 
fo emplorees and applicants for emp!oyment. 

4) The contractor will comply with all 
provisions of Executive Order 11246 of 
September 24. 1965, and of the rules, regu- 
lartons, ond relevant orders of the Secretary 
! Labor 

5) The contractor will furnish ail in- 
formation amd rejorts required by Execu- 
t..e Order 11246 of September 24. 1965, and 
is rules, regulations, and orders of the 
Secretary of Labor. or pursuant thereto, and 
will permit access to his books. records, end 
arcoints Sy the administering agency and 
the Secretory of Labor for pturpcses of in- 
tO «ascertain compliance with 
revu.ations, ard orders 
I. the event of the contractor's non- 
tance with the nrcnditerimination 

f el or w.th any of the 
or orders. this con- 

canceled, terminated, or 
whole or in part and the 


Sucn ries 


this con’ 


rules, regulations 


tract mars be 
suspended in 
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contractor may be declared ineligible for 
further Government corttracts or federally 
assisted construction contracts in accord- 
ance with procedures authorized in Executive 
Order 11246 of September 24, 1965, and such 
other sanctions may be imposed and reme- 
dies tnvoked as provided in Executive Order 
11246 of September 24, 1965, or by rule, regu- 


(ad) Incorporation by reference. The 
equal opportufiity clause may be .incor- 
porated by reference in Government bills 
of lading, transportation requests, con- 
tracts for deposit of Government funds. 
contracts for issuing and paying U.S 
savings bonds and notes, contracts and 


lation, or order of the Secretary of Labor,@ subcontracts less than $50,000 and such 


or as otherwise provided by law 

(7) The contractor will inciude the por- 
tion of the sentence immediately preceding 
Paragraph (1) and the provisions of para- 
@raphs (1) through (7) in every sub:on- 
tract or purchase order unless exempted by 
rules, regulations, or orders of the Secretary 
of Labor issued pursuant to section 204 of 
Executive Order 11246 of September 24, 1965, 
so that such provisions will be binding upon 
each subcontractor or vendor. The contractor 
will ‘1ke such action with respect to any 
subcontract or purchase order as the ad- 
ministering agency may direct as a means 
of enforcing such proviv'ons, including sanc- 
tions for noncompliance: Provided, however, 
That in the event a contractor becomes (n- 
voived in, or is threatened with, litigation 
with a .vdcontractor or vendor as a result of 
such direction by the administering agency, 
the contractor may request the United 
States to enter into such litigation to pro- 
tect the interests of the United States. 

The applicant further agrees that it will 
be bound by the above equal opportunity 
clause with respect to its own employment 
Practices when it participates in federally 
assisted construction work: Provided, That 
if the applicant so pa”ticipatiug is a State or 
local government, che above equal opportu- 
nity clause is not applicable to any agency, 
instrumentality or subdivision of such gov- 
ernment which does not participate in work 
on or under the contract. 

The applicant agrees that it will assist and 
cooperave actively with the administering 
agency and the Secretary of Labor in ob- 
t.ining the compliance of contractors and 
s.i\bcontractors with the equal opportunity 
clause and the rules, regulations, and rele- 
vant orders of the Secretary of Labor, that it 
will furnish the administering, agency und 
the Secretary of Labor such taformation as 
they may require for the supervision of such 
compliance, and that it will otherwiso assist 
the administering agency in the discharge of 
the agency's primary responsibi:ity for secur- 
ing comp'iance 

The applicant further a:rees that it will 
refrain from entering into any contract or 
contract modification subject to Executive 
Order 11246 of September 24, 1965, with a 
contractor debited frori, or who has not 
demonstrate. eligibility for, Government 
contracts a..d federally assisted construction 
contracts pursuant to the Exccutive order 
and will carry out such sanctions end penal- 
ties for violation of the equal opportunity 
clause as may be imposed upon contractors 
and subc actors by the administering 
agency or 3ecretary of Labor pursuant to 
Part II, Suppart D of the Executive order. 
In addition, the applicant agrees that if it 
fails or refuses to comply with these under- 
takings, the administering agency may 
take any or all of the following actions: 
Cance!, terminate, or suspend in whole or in 
part this grant (contract, loan. insurance, 
guarantee); refrain from extending any fur- 
ther assistanc. to the applicant under the 
program with respect to which the failure 
or sefund occurred until satisfactory assur- 
ance of future compliance has been received 
{from such applicant; and refer the case to 
the Department of Justice fc: appropriate 
legal proceedings 


fe) Subcontracts. Each nonexempt 
prime contractor or subcontractor shall 


include the equal opportunity clause in 
each of its nonexempt subcontracts. 


other coitracts as the Director 
designate. 

‘e) Incorporation by oneration of the 
order and agency regulations. By opera- 
tion of the order, the equal opportunity 
clause shall be considered to be a part 
of every contract and subcontract re- 
quired by the order and the regulations 
in this part to include such a clause 
whether or not it is physically incorpo- 
rated in such contracts. The clause may 
also be applied by agency regulations to 
every nonexempt contract where there 
is no written contract between the 
agency and te contractor. 

(f) Adapt: ion of language Such 
necessary cl -ges in language may be 
made in the ¢..ual opportunity clause as 
shall be appropriate to identify properly 
the parties and their undertakings. 


“$60-1.5 Exes: tions. 


(a) General—(1) Transactions of 
$1: .-0 or under. Contract: and subcon- 
trs> 5 nou Pe: eerling $10,000, other than 
Gcu-ernment «ls of lading, ere exempt 
i. m the rer’ ements of the equal op- 
Purtur gy ciouse. In determining the 
applicability cf this exemption to any 
federally assisted construction contract, 
or subcontract thereunder, the amount 
of suc! ntract or subcontract rather 
than the umount of the Federal financial 
assistance shall govern. No agency, con- 
tractor, or subcontractor shall procure 
supplies or servi -< in Jess than usual 
quantities to avoid applicability ef the 
equal opportunity clause. 

(2> Contracts and subcontracts tor 
indefinile quantities. With respect to 
contracts and subcontracts for indefinite 
qua’ .tities Gi wlucing, but not lim tud .c, 
open end contracts, requirement-type 
contracts, Federal Supply Schedule con- 
tracts, “call-type” contracts, and pur- 
chase notice agreements), the equal 
opportunity clause shall be included un- 
less the purchaser has reason to believe 
that the amount to be ordered in any 
year under such contract will not exceed 
$10,000. The applicability of the equal 
opportunity clause shall be determined 
by the purchaser at the time of award for 
the first year, and annually thereafter 
for succeeding years, if any. Notwith- 
standing the above, the equal oppor- 
tunity clause shall be applied to such 
contract whenever the amount of a 
single order exceeds $15,000. Once the 
equal opportur’'’ clause is determined to 
be applicable, mntract shall continue 
to be subject to . .h clause for its dura- 
tion, recardiess of the amounts ordered, 
or reasonably expected to be ordcred in 
any year. 

(3) Work oulsias the United Stetes 
Contracts and subcontracts are exert 
from the requirements of the equal op- 
portunity clause with recard toa work 


performed outside the United States by 


may 
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employees who were not recruited within 
the United States. 

(4) Contracts with State or local gov- 
ernments. The requirements of the equal 
opportunity clause in any contract or 
subcontract with a State or local govern- 
ment (or any agency’, instrumentality or 
subdivision thereof) shall not be ap- 
plicable to any agency, instrumentality 
or subdivision of such government which 
does not participate in work on or under 
the contract or subcontract. In addition, 
State and local governments are exempt 
from the requirements of filling the an- 
nual compliance report provided for by 
§ 60-1.7(a8) (1) and maintaining a written 
affirmative action compliance program 
prescribed by § 60-1.40. 

(b) Specific contracts and facilities— 
(1) Specific contracts. The Director may 
exempt an agency or any person from re- 
quiring the inclusion of any or al! of the 
equal opportunity clause in any specific 
contract or subcontract when he deems 
that special circumstances in the na- 
tional interest so require. The Director 
may also exempt groups or categories of 
contracts or subcontracts of the same 
type where he fincs it impracticable to 
act upon each request individually or 
where group exemptions will contribute 
to convenience in the administration of 
the order. 

(2) Facilities not connected with con- 
tracts. The Director may exempt from 
the requirements of the equal oppor- 
tunity clause any of a prime contractor’s 
or subcuntractor’s facilities which he 
finds to be in all respects separate and 
distinct from activities of the prime con- 
tractor or .»bcontractor related to the 
performance of the contract or subcon- 
tract, provided that he also finds (hat 
such an exemption will not interfere with 
or impede the effectuation of the order. 

(c) National security. Any require- 
ment set forth in these regulations in this 
part shall not apply to any contract or 
subcontract whenever the head of an 
agency determines that such contract or 
subcontract is essential to the national 
Fecur't” and that its award v itr out cum - 
plying with such requirement is neces- 
sary to the national security. Upon 
making such a determination, the head 
of the agency will notify the Director in 
writing within 30 days. 

(d) Withdrawal of exemption. When 
any contract or subcontract is of a class 
exempted unde. this section, the Director 
may withdraw the exemption for a 
specific contract or subcontract or group 
of contracts or subcontracts when in his 
judgment such action is necessary or 


appr-; ‘ite to achieve the purposes of 
the ruor. Such withdrawal shall not 
apply ‘o contracts or subcontracts 


awarded prior to the withdrawal, except 
that in procurements entered into by 
forma! advertising, or the various forms 
of restricted formal advertising, such 
withdrawal shall not apply unless the 
withdrawal is made more than 10 calen- 
dar days before the date set for the 
opening of the bids. 


§ 60-1.6 Duties of agencies. 


(a) General responsibility. Each 
agency shall be primarily responsible for 


FEDERAL 


RULES AND REGULATIONS 


obtaining compliance with the equal op- 
portunity clause, the order, the regula- 
tions in this part, and orders issued 
pursuant thereto. Each agency shall 
cooperate with the Director and shall 
furnish him such information and assist- 
ance as he may require in the perform- 
ance of his functions under the order. 
Such information shall include congpli- 
ance -eview reports, schedules of 
compliance reviews and any other infor- 
mation relevant to the administration 
of the order. 

(b) Agency program. The head of each 
agency shall, subject to the prior 
approval of the Director, establish a 
program and promulgate procedures to 
carry out the agency’s responsibilities for 
obtaining compliance with the order and 
regulations and orders issued pursuant 
thereto. Each agency head shall also 
Cesignate a Contract Compliance Officer, 
who (unless otherwise approved by the 
Director) shall be appointed by the head 
of the agency from among the agency’s 
executive personnel to whom the Ex- 
ecutive Schedule applies, and such officer 
shall be subject to the immediate super- 
vision of the head of the agency. All 
compliance reviews required pursuant 
to the regulations in this part and such 
other compliance reviews as the Contract 
Compliance Officer determines to be ap- 
propriate shall be conducted by him or 
his designee. The head of the agency or 
the Contract Compliance Officer may also 
designate a Deputy Contract Compliance 
Officer to assist the Contract Compliance 
Officer in the performance of his duties. 
The names of the Contract Compliance 
Officers and the Deputy Contract Com- 
pliance Officers, their addresses and tele- 
phone numbers, and any changes made 
in their designation shall be furnished to 
the Director. 

(c) Agency reguiutions. The head of 
each agency shall prescribe regulations 
for the administration of the order and 
the regulations in this part. Agency 
regulations, directives and orders for 
such purpose must be submitted to the 
Dir:ctor prior to ssuance ani n.ay >. 
enforced upon approval of the Director 
or 60 days after submission if not dis- 
approved by the Director. 

(d} Award of contracts. Sixty days 
after the effective date of the regulations 
in this part, each agency shall follow 
the procedures described below before 
the award of any nonexempt contract 
unless agency regulations providing 
alternative procedures have been issued 
or are under review by the Director in 
accordance with paragraph (c) of this 
section. Such alternative procedures may 
include monetary cutoffs and other limi- 
tations consistent with the agency re- 
sources and contracting processes. 

(1) All Contracting Officers and offi- 
cers approving applications for Federal 
financial assistance involving a construc- 
tion contract shall notify the Contract 
Compliance Officer or appropriate Dep- 
uty as soun as practicable of the im- 
pending award of each nonexempt con- 
tract, the name and address of the prime 
contractor, anticipated time of perform- 
ance, name and address of each known 
subcontractor, whether the prime con- 
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tractor and known subcontractors have 
previously held any ‘Government con- 
tracts or federally assisted construction 
contracts subject to Executive Order 
10925, 11114, or 11246, and whether the 
prime contractor has previously filed 
compliance reports required by Execu- 
tive Order 10925, 11114, or 11246, or by 
regulations of the Equal Employment 
Opportunity Commission issued pursuant 
to Title VII of the Civil Rights Act of 
1964. 

(2) The Contract Compliance Officer 
or appropriate Deputy shall review tue 
available information relative to the pro- 
spective prime contractor’s equal oppor- 
tunity compliance status and notify the 
Contracting Officer or Approving Officer 
of any deficiencies found to exist. A copy 
of such report shall be forwarded to the 
Director. 

(3) Contracting Officers or Approving 
Officers shall: (1) Notify the bidder. of- 
feror, or applicant of any deficiencies 
found to exist by the Contract Compli- 
ance Officer or appropriate Deputy, and 
(ii) direct any bidder, offeror or appli- 
cant so notified to negotiate with the 
Contract Compliance Officer and to take 
such actions as the Contract Compliance 
Officer may require. 

(4) The award of any such contract 
shal] be conditioned upon th. Contract 
Compliance Officer’s notification to the 
Contracting Owlicer or Approving Officer 
that the bidaer, offeror or applicant has 
taken action or has agreed to take action 
satisfactory to the Contract Compliance 
Officer, appropriate Deputy, or the head 
of the agency as provided in § 60-1.20(b). 
Any such agreement to take action shall 
be stated in the contract, if the Contract 
Compliance Officer so requires. 

(e) Evaluations. The Director may 
from time to time evaluate the programs, 
procedures, and policies of agencies in 
order to assure their compliance with the 
order and the regulations in this part 
and the compliance of p:ime contractors 
and subcontractors with the equal oppor- 
tunity clause. 


§ 60-1.7 Reports and other required in- 
formation. 


(a) Requirements for prime contrac- 
tors and subcontractors. (1) Each 
agency shall require each prime con- 
tractor and each prime contractor and 
subcontractor shall cause its subcontrac- 
tors to file annually, on or before the 31st 
day of March, complete and accurate re- 
ports on Standard Form 100 (EEO-1) 
promulgated jointly by the Office of Fed- 
eral Contract Compliance, the Equal 
Employment Opportunity Commission 
and Plans for Progress or such form as 
may hereafter be promulgated in its 
Place if such prime contractor or sub- 
contractor (i) is not exempt from the 
provisions of these regulations in accord- 
ance with § 60-1.5; ‘ii) has 50 or more 
employees; (iii) is a prime contractor or 
first tier subcontarctor; and (iv) has a 
contract, subcontract or purchase order 
amounting to $50,000 or more “r serves 
as a depositary of Government funds 
in any amount, or ts a financtal institu- 
tion which is an issuing and paying agent 
for U.S. savings bonds and savings notes: 
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Provided, Tha: 
the first tier 
tion work at 


suxcniactor beic 7 
. performs construc- 
ve oO? construction shall 
be required to Ze such a report if it 
meets requirement: of subdivisions (1), 
(ib), and tiv) of th sDparagraph. 
(2) Each person requred by § 60-1.7 
fad (l) ~o Suomit recorzs shall file such 
ne cc “ing or adminis- 
tering ager rcy within 29 days after the 
award to him of a contrect or subcon- 
tract, unless sich person has submitted 
such a report with = 12 months preced- 
ing the date of the axard. Subsequent 
reports shal: be sudmicted annually in 
accordance with §60-1.7:a)‘1), or at 
such other intervals as the agency or the 
Director may require. The agency with 
the approval of the Director may extend 
the time for filing any report. 

_(3) The Direcvor, the agency or the 
applicant, on their o=n motions, may 
require a prime contractor to keep em- 
ployment or cther records and to fur- 
nish, in the form requested, within rea- 
sonable limits, such information as the 
Director, agency or the applicant deems 
necessary for the administration of the 
order. 

(4) Failure to file timely, complete and 
accurate reports as required constitutes 


anr 


noncompliance with the prime contrac- 


tor’s or subcontractor’s obligations under 
the equal opportunity clause and is 
ground for the imposition by the agency, 
the Director. am appiicant, prime con- 
tractor or subcontractor, of any sanc- 
tions as authorized by the order and the 
regulations in this part. Any such fail- 
ure shall be reported in writing to the 
Director by the agency as soon as prac- 
ticable after it occurs. 

(b) Requirements for bidders or pro- 
spective contrectors—i1) Previous re- 
ports. Each agency shall require each 
bidder or prospective prime contractor 
and proposed subcontractor, where ap- 
propriate, to state in the bid or at the 
outset of negotiations for the contract 
whether {it has participated in any pre- 
vio; cca rast or suteontract rublect t) 
the equal opportunity clause; and, if so, 
whether it has fied with the Joint 
Reporting Committee. the Director, an 
agency, or the former © ~esident’s Com- 
mittee on Equal Employment Oppor- 
tunity all reporzs due under the appli- 
cable filing requiremerts. In any case in 
which a bidder or prospective prime con- 
tractor or propesed sudcontractor whici. 
participated in a previous contract or 
subcontract subdfect :o Executive Order 
10925, 11114. or 11246 has not filed a re- 
port due uncer the applicable filing re- 
quirements. -.0 contract or subcontract 
shall be awarded urless such contractor 
submits a repor. covering the delinquent 
period or such other period specified by 
the agency or the Director. 

(2) Additional information. A bidder 
or prospective prime contractor or pro- 
posed grapevines shall be required to 
submit such information as the agency 
or the Director requests prior to the 
award of the contract or subcontract. 
When a determination has been made 
to award the cortract or subcontract to 
a specific contractor, such contractor 
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shall be required; prior to award, or after 
the award, or both, to furnish such other 
information as the agency, the applicant, 
or the Director requests. 

(c) Use of reports. Reports filed pur- 
suant to this section shall be used only in 
connection with the administration of 
the order, the Civil Rights Act of 1964, 
or in furtherance of the purposes of the 
order and said Act. 


§ 60-1.8 Segregated facilities. 


(a) General. In order to comply with 
his obligations under the equal oppor- 
tunity clause, a prime contractor or sub- 
contractor must ensure that facilities 
provided for employees are provided in 
such a manner that segregation on the 
basis of race, creed, color, or national 
origin cannot result. He may neither 
require such segregated use by written 
or oral policies nor tolerate such use by 
employee custom. His obligation extends 
further to ensuring that his employees 
are not assigned to perform their services 
at any location, under his control, where 
the facilit’ss are segregated. This obli- 
gation ext~ ids to all contracts contain- 
ing the equal opportunity cleuse regard- 
less of the amount of the contract. The- 
term “facilities” as used in this section 
means waiting rooms, work areas, res- 
taurants and other eating areas, time 
clocks, restrooms, wash rooms, locker 
rooms, and other storage or dressing 
areas, parking lots, drinking fountains, 
recreation or entertainment areas, trans- 
portation, and housing facilities provided 
for employees. 

(b) Certification by prime contracto) 
and subcontractors. Prior to the awara 
of any nonexempt Government contract 
or subcontract or federally assisted con- 
struction contract or subcontract, each 
agency or applicant shall require the 
prospective prime contractor and each 
prime contractor and subcontractor shall 
require each subcontractor to submit a 
certification, in the form approved iy 
the Director, that the prospective prime 
sontrrctor or subcont -actor ‘Ides not ind 
will not maintain any facilities he pro- 
vides for his employees in a segregated 
manner, or permit his employees to por- 
form their services at any location, 
under his control, where segregated facil- 
ities are maintained; and that he will 
obtain a similar certification in the form 
approved by the Director, prior to the 
award of any nonexempt subcontract. 


§ 60-1.9 Compliance by labor unions 
and by recruiting and training agen- 
cies. 


(a) Whenever compliance with the 
equal opportunity clause may necessitate 
a revision of a collective bargaining 
agreement, the labor union or unions 
which are parties to such an agreement 
shall be given an adequate opportunity io 
present their views to the Director. 

(b) The Director shall use his best 
efforts, directly and through agencies, 
contractors, subcontractors, applicants, 
State and local officials, public and pri- 
vate agencies, and all other available in- 
strumentalities, to cause any labor union, 
recruiting and training agency or other 
representative of workers whc are or may 
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be engaged in work under contracts and 
subcontracts to cooperate with, and to 
comply in the implementation of, the 
purposes of the order. 

(c) In order to _Zectuate the purposes 
of paragraph (a) of this section, the Di- 
rector may hold hearinzs, public or pri- 
vat’, with respect to the practices and 
policies of any such labor union or re- 
cruiting and training agency. ° 

(d) The Director may notifs any Fed- 
eral, State, or local agency of his 
conclusions and recommendetions with 
respect to any such labor organization 
or recruiting and training agency ‘vhich 
in his judgment has tailed to cooperate 
with himself, agencies, prime contrac- 
tors. subcontractors, or applic:nts in 
carrying out the purposes of the order. 
The Director also may notify the Equal 
Employment Opportunity Commission, 


.the Department of Justice, or other ap- 


propriate Federal agencies whenever he 
has reason to believe that the practices 
of any such labor organization or agency 
violates Title VII of the Civil Rights Act 
of 1964 or other provisions of Federal 
law. 


Subpart B—General Enforcement; 
Compliance Review and Compicint 
Procedure 


§ 60-1.20 Compliance reviews. 


(a) The purpose of a compliance re- 
view is to determine if the prime con- 
tractor or subcontractor maintains 
nondiscriminatory hiring and employ- 
ment practices and is taking affirmative 
action to ensure that applicants are em- 
ployed and that employees are placed. 
trained, upgraded, promoted, and other- 
wise treated during employment without 
regard to race, creed, color, or national 
origin. It shall consist of a comprehensive 
analysis and evaluation of each aspect of 
the aforementioned practices, policies, 
and conditions resulting therefrom. 
Where necessary, recommendations for 
appropriate sanctions shall be made. 

‘b) Where de‘iciencik.s ara f wnd to 
exist, reasonable efforts shall be made to 
secure compliance through conciliation 
and persuasion. Before the contractor 
can be found to be in compliance with the 
order, tt must make a specific commit- 
ment, in writing, to correct any such 
deficiencies. The commitment must in- 
clude the prectse action to be taken and 
dates for completion. The time period 
alloted shall be no longer thun the 
minimum period necessary Ws effect such 
changes. Upon approval of the Contract 
Compliance Officer, appropriate Deputy 
or the agency head of such commitment, 
the contractor may be considered In 
compliance, on condition that the com- 
mitments are faithfully kept. The con- 
tractor shall be notified that making such 
commitments does not preclude future 
determinations of noncompliance based 
on a finding that the commitments are 
not sufficient to achieve compliance. 

(c) The Compliance Agency shall have 
the primary responsibility for the con- 
duct of compliance reviews. Agencies 
shall institute programs for the regular 
conduct of compliance reviews in ac- 
cordance with the Director’s guidelines, 
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‘ gud shall also conduct eomplance re- 
views in accordance with any special re- 
quests or instructions of the Director. 
Compliance reviews may also be con- 
ducted by the Director. Compliance re- 
views should be conducted by qualified 
spectalists regularly invelved in equal 
opportunity programs, 

‘d> Each agency must include in the 
invitation for bids for each formally ad- 
vertised supply contract which may re- 
sult in a bid of $1 million or more, a 
notice (in the form approved by the 
Director) to prospective bidders that if 
their bid is in the ammount of $1 million or 
more, the apparent low responsible 
bidder and his known first-tier subcon- 
tractors with ° ontract of $1 million 
or more will .bject to a compliance 
review befor award of the contract. 
Before the #..rd of any formally ad- 
vertised supply contract of $1 million 
or more, a pre-award compliance re- 
view of the prospective contractor and 
his known first-tier $1 million subcon- 
tractors must be conducted by the Com- 
pliance Agency within 6 months prior 
to the award of the ccntract. If an 
agency other than the awarding agency 
is the Compliance Agency, the awarding 
agency will notify the Compliance Agen- 
cy and request appropriate action and 
finding in accordance with this sub- 
section. Compliance Agencies will pro- 
vide awarding agencies with written 
reports of compliance reviews within 
30 days following the requests. In or- 
der to qualify for the award of a con- 
tract, a contractor and such first-tier 
subcontractors must be found on the 


basis of such review to be able to comply 
with the equal opportunity clause or 
carry out an acceptable program for 


compliance as pro’ ded in paragraph (b) 


of this section. 
§ 60-1.21 Who may file complais's. 


4.ny employee of any contractor or 
anplicant for employment with such 
contractor may, by himself or by an 
au:tor'zed r:p1-zsenta.ive, fil: in writ.ng 
a complaint of alleged discrimination in 
violation of the equal opportunity clause. 
Sucn complaint is to be filed not later 
than 180 days from the date of the 
alleged discrimination, unless the time 
for filing is extended by th: agency or the 
Director upon good cause shown. 


§ 60~-1.22 Where to file. 


Complaints may be filed with the 
agency or with the Director. Those tiled 
with the Director may be referred to the 
agency for processing, or they may be 
processed in accordance with § 60-1.25. 


§60-1.23 Contents of complaint 


(uw) The complaint should include the 
name, address, and telephone number of 
the complainant, the name and address 
of the prime contractor or subcontractor 
committing the alleged discrimination, a 
description of the acts considered to be 
discriminatory, and any other pertinent 
information which will assist in the in- 
vestigation and resolution of the com- 
plaint. The complaint shall be signed 
by the complainant or his authorized 
representative. 
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(b) Where a complaint contains in- 
complete information,, the agency or the 
Director shall seek promptly the needed 
information from the complainant. In 
the event such information {s not fur- 
nished to the agency or the Director 
within 60 days of the date of such 
request, the case may be closed 


§60-1.26 Processing of 


agencies, 


matters by 


(a) Complainis. Where complaints are 
filed with the agency, the Contracts 
Compliance Officer shal! transmit a copy 
of the complaint to the Director within 
10 days after the receipt thereof. 

(b) Investigations. The agency or 
Compliance Agency shall institute a 
prompt investigation of each complaint 
filed with it cr referred to it, and shall 
be responsible for developing a complete 
case record. A complete case record con- 
sists of the name and address.of each 
person interviewed, and a summary of 
his statement, copies or summaries of 
pertinent documents, and a narrative 
summary of the evicence disclosed in the 
investigation as it relates to each viola- 
tion revealed. When a complaint is filed 
against a prime contractor or subcon- 
tractor who has contracts involving more 
than one agency, uniess otherwise pro- 
vided, the Compliance Agency shall con- 
duct the investigation and make such 
findings and determinations as shall be 
approprie 2 for the administration of the 
order. 

(c) Resolution of matters. (1) If the 
complaint investigation by the agency 
pursuant to paragraph (b) of this sec- 
tion shows no violation of the equal 
opportunity clause, the agency shall so 
inform the Director. The Director may 
review the findings of the agency, and 
he may request further investigation by 
the agency or may undertake such in- 
vestigation as he may deem appropriate. 

(2) If any complaint investigation or 
compliance review indicates a violation 
of the equal opportunity clause, the mat- 
ter should be reolved by informa) means 
whenever possible. Such taformal means 
may include the holding of a compliance 
conference by the agency. Each prime 
contractor and subcontractor shall be 
advised that the resolution is subject to 
review by the Director and may be dis- 
approved if he determines that such 
resolution is not sufficient to achieve 
compliance. 

(3) Where any complaint invc-tiga- 
tion or compliance review indicates a 
violation of the equal opportun!ty clause 
and the matter has not been resolved by 
informal means, the Director or the 
agency, with the approval of the Direc- 
tor, shall afford the contractor an op- 
portunity for a hearing. If the final de- 
cision reached in accordance with the 
provisions of § 60-1.26 is that a violation 
of the equal opportunity clause has taken 
place, the Director, or the agency with 
the approval of the Director, may cause 
the cancellation, termination, or sus- 
pension of any contract or subcontract, 
cause a contractor to be debarred from 
further contracts or subcontracts, or 
may impose such other sanctions as are 
authorized by the order. 


7809 


(4) When a prime contractor or sub- 
contractor, without a hearing, shail have 
complied with the recommendations or 
orders of an agency or the Director and 
believes such recommendations or orders 
to be erroneous, he shall, upon filing a 
request therefor within tem days of siiet 
compliance, be afforded an opportunity 
for a hearing and review of the allecvd 
erroneous auction by the ageney or the 
Director. 

(5) For reasonable cause shown. the 
Director or an agency head may recon- 
sider or cause to be reconsidered anv 
matter on his own motion or pursuant 
to a request. 

(d) Reports to the Director. (1) With- 
in 60 days from receipt of a complaint 
by the agency, cr witl.in such additional 
time as may be alloweu by the Director 
for good cause showii, the agency or the 
Compliance Agency shall process the 
complaint and submit to the Director the 
case record and a sumuary report con- 
taining the following informatio.:: 

(i) Name and address of the com- 
plainant; 

(ii) Brief summary of findings, in- 
cluding a statement as to the agency's 
conclusions regarding the contractc’'s 
compliance or noncompliance with ne 
requirements of the equal opportunity 
clause; 

(ii) A statement of the disposition of 
the case, including any corrective action 
taken and any sanctions or penalties im- 
posed or, whenever appropriate, the 
recommended corrective action and 
sanctions or penalties. 

(2) A written report of every preaward 
compliance review required by this re¢- 
ulation or otherwise required by the Di- 
rector, including findings, will be for- 
warded to the Director within 10 days 
after the award for a postaward review. 

(3) A written report of every other 
compliance review or any other matter 
processed by the agency involving an 
apparent violation of the equ#’ oppor- 
tunity clause shall be submitted to the 
Director. Such report shai! certair @ 
brief summary of the findings, including 
a statement of conclusions regarding the 
contractor’s compliance or noncompli- 
ance with the requirerments of the order, 
and a statement of the disposition of the 
case, including any corrective action 
taken or recommended and any sanc- 
tions or penalties imposed or recom- 
mended. 


§ 60-1.25 Assumption of jurisdiction by 
or referrals to the Director. 


The Director may inquire into the sta- 
tus of any matter pending before an 
agency or a Compliance Agency, includ - 
ing complaints and matters arising out 
of reports, reviews, and other investiga- 
tions. Where he considers it necessary or 
appropriate to the achievement of the 
purposes of the order, he may assume 
jurisdiction over the matter and proceed 
as provided herein. Whenever the Direc- 
tor assumes jurisdiction over any mat- 
ter, or an agency refers any matter he 
may conduct, or have conducted, such 
investigations, hold such heartags. make 
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Sor.g3, iatue such recommenda. 
tions and diree=ves. order such sanc- 
tions and penawes. and take such other 
action as mary De mecessary or appro- 
priate to : the purposes of the 
order. Tre i promptly notify 
the agenc: tive action to be 
to be taken or 

} = w¢ te imposed by the 
agency. The agemcy small take s° ch ac- 
tion. and repcm the results thereof to 
the Director =.:fin the time specified. 


§ 60-1.26 


(a) Informal hAeerngs—'1) Purpose. 
Tre Director o> any agency head with 
the approva! of she Director may convene 
such informal hearings as may be 
deemed appropriate for the purpose of 
inquiring into ihe scatus of compliance 
by any prime cortractor or subcontrac- 
tor with the verms of the equal oppe ~1 

nity clause 

(2) Notice. Ccomtractors and subcon- 
tractors shall be actvised in writing as to 
the time and place of the informal! hear- 
ing and may be d:rected to bring specific 
documents ard records, or furnish other 
relevant infors-ation concerning their 
compliance status. When so requested, 
the prime contractor or subcontractor 
shall attend and bring requested docu- 
ments and recerds. or other requested 
information. 

(3) Conduct of hearings. The hearing 
shall be conducted by hearing officers 
appointed by the Director or an agency 
head. Parties tc informal hearings may 
be represented Sy course] ard shall have 
a fair opportunity to present any rele- 
vant material Porma! rules of evidence 
will not appir to such proceedings. 

(b) Formel hearings—‘l) General 
procedure. Tre Director or the agency 
head, with the approval of the Director, 
may convene fco>ma! hearings pursuant 
to Subpart B of this part. Such hearings 
shall be conducced in accordance with 
procedures presez.ded by the Director or 
the agency read. Peasonable notice of a 
hearing sali ce sen. 53 registerea mali, 
return receipt requested. to the last 
known address ct the prime contractor 
or subcontractc> complaintd against. 
Such notice sau contain the time and 
place of hearmzg. a statement of the pro- 
virions of the orte, and regulations pur- 
suant to whicn ine hearing ts to be held, 
and a concise svarement of the tnatters 


oh £ 
Sucek sat 


Hearings. 


the basis of the mearing has been taken 
or is proposed to o taken. Copies of such 
notice shall be sent to all agencies. Hear- 
ings shall be held before a hearing officer 
designated by w.2 Director or an agency 
head. Each parr shall have the right to 
counsel, a far cppomunity to present 
evidence and argument and to cross- 
ra formal hearing is 

or in part on matters 

collective bargaining 

agreement and ccmpuance may necessi- 
tate a revision of such agreement, any 
labor organization which is a signatory 
to the agreemen: shall have the right to 
participate as a parr. Any other person 
or organizaz:on smal be permitted to 
participate upcn a showing that such 
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person or organization has an interest 
in the proceedings and may contribute 
materially to the proper disposition 
thereof. The hearing officer shall make 
his proposed findings and conclusions 
upon the basis of the record before him. 

(2) Cancellation, te-mination, and 
debarment. No order for cancellation or 
termination of existing contracts or sub- 
contracts or fer debarment from further 
contracts or ubcontracts pursuant to 
section 209 of the order shall be made 
without affording the 1 vime contractor 
or subcontractor an opportunity for a 
hearing. When cancellation, termina- 
tion, or debarment is proposed, the fol- 
lowing procedure shall be observed: 

(i) Notice of proposed cancellation or 
termination. Whenever the Director, or 
the head of an agency or his designee 
upon prior notification to the Director, 
proposes to cancel or terminate, or cause 
to be canceled or term/nated, ir. whole 
or in part, a contract or contracts or to 
require cancellation or termination of a 
subcontract or subcontracts, a notice of 
the proposed action, in writing and 
signed by the Director or head of the 
agency or his designee, shall be sent to 
the last known address of the prime con- 
tractor or subcontractor, return receipt 
requested. A copy o/ such notice shall be 
sent to al) agencies. The prime contractor 
or subcontractor shall be given at least 
10 dav* from the receipt of the notice 
eithey o comply with the provisions of 
the cvntract or subcont* ct or to mail a 
request for a hearing to the Director or 
the agency. 

(1) Notice of proposed ineligibility. 
Whenever the Director, or the head of 
an agency or his designee, upon prior 
notification to the Director, proposes to 
deciare a prime contractor or subcon- 
tractor ineligible for further contracts 
or subcontracts under section 209 of 
the order, a notice of the proposed action, 
in writing and signed by the Director 
or head of the agency or his designee, 
shall be sent to the last known address 
of the prime contra.tor or sub. ontrac- 
tor, return receipt requested. A copy of 
such notice shall be sent to all agencies. 
The prime contractor or subcont«actor 
shall be given at least 10 days from the 
receipt of such ~ »tice in which to mail 
@ request for a hearing to the Director or 
the agency. 

(ili) Suspension during pendency of 
hearing. Whenever the prime contractor 
or subcontractor requests a hearing in 
accordance with these provisions, his 
contracts or subcontracts may be sus- 
pended, in the discretion of the Director, 
during the pendency of the hearing. 

(iv) Hearing request. If at the end of 


the 10-day period referred to in subdi-- 


vision (1) of this subparagraph, no 
request has been receivec., the Director 
or the head of the agency may cancel, 
suspend or terminate or cause to be 
canceled, suspended or te’ ninated such 
contracts or subcontracts. if at the end 
of the 10-day period referred to in sub- 
division (ii) of this subparagraph no 
request has been received, the Director 
or the head of the agency may enter 
an order deciaring the contractor or 


subcontractor ineligible for further con 
tracts, subcontracts, or extonsions or 
other modifications of existing contracts, 
until such cont-cactor or subcontractor 
shall have satisfied the Director that he 
has established and will carry out per- 
sonnel and employment policies and 
practices in compliance with the pro- 
visions of the equal opportunity clause 
(v) Decision following heuring. When 
the hearing is conducted by an agency. 
the hearing officer shall make recom- 
mendations to the head of the agency 
who shall make a decision. No dec'sion by 
the head of the agency, or his repre- 
sentatives, shall be final without the 
prior approval o: the Director. When the 
hearing is conducted by a hearing officer 
appointed by the Director, the hearin 
officer shall make recommendations to 
the Director, who shall make the final 
decision. Parties shall be furnished with 
copies of the hearing officer’s recom- 
mendations, and shall be given an op- 
portunity to submit their views. 


§ 60-1.27 Sanctions and penalties. 


The sanctions described in subsections 
(1), (5), amd (6) of section 209(a) of the 
order may be exercised only by or with 
the aj proval of the Director. Referral of 
any matter arising under the order to the 
Department of Justice or to the Equal 
Employment Opportunity Commission 
shall be made by the Director. 


§ 60-1.28 Show cause notices. 


When the Director has reasonable 
cause to believe that a contractor has 
violated the equal opportunity clause he 
may issue a notice requiring the con- 
tractor to show cause, within 30 days. 
why monitoring, enforcement proceed- 
ings or other appropriate actic.n to ensure 
compliance should not be instituted. 


§ 60-1.29) Preaward notices. 


(a) Preaward compliance reviews 
Upon the request of the Director. agencics 
shall not enter into contracts or approve 
the entry into contrects or subenmtrrcts 
with any bidder, prospective prime con- 
tractor, or proposed subcontractor named 
by the Director until a preaward com- 
pliance review has been conducted and 
the Director or designated agency head 
or his designee has approved a determi- 
nation that the bidder, prospective prime 
contractor or proposed subcontractor wi!l 
be able to vomply with the provisions of 
the equal opportunity clause 

(b) Other ep-cial preaward procedures. 
Upon the request of the Director, agen- 
cies shall not enter inio contracts or ap- 
prove the entry into subcontracts with 
any bidder; prospective prime contractor 
or proposed subcontractor specified by 
the Director unt. the agency has com- 
plied with the directions contained in 
the request. 


§ 60-1.30 Contract ineligibility list. 

The Director shall distribute pertodt- 
Cally a list to all executive dep tents 
and aveneles giving the names of prime 
contractors and subcontractors who hive 
been declared ineligible under the regu- 
lations in this part and the order. 
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$60-1.31 Reinstatement of ineligible 
prime contractors and subcontractors. 


Any prime contractor or subconfractor 
declared ineligible for further contracts 
or subcontracts under the order may re- 
quest reinstatement in a letter directed 
to the Director. In connection with the 
reinstatement proceedings, the prime 
contractor or subcontractor shall be re- 
quired to show that it has established 
and will carry out employmefit policies 
and practices in compliance with the 
equal opportunity clause. 


§ 60-1.32 Intimidation and interference, 


The sanctions and penalties contained 
in Subpart D of the order may be exer- 
cised by the agency or the Director 
against any prime contractor, subcon- 
tractor or applicant who fails to take all 
necessary steps to ensure that no person 
intimidates, threatens, coerces, or dis- 
criminates against any individual for the 
purpose of interfering with the filing of a 
complaint, furnishing infcrmation, or 
assisting or participating in any manner 
in an investigation, compliance review, 
hearing, or any other activity related to 
the administration of the order or any 
other Federal, State, or local laws re- 
quiring equal*employment opportunity. 


Subpart C—Ancillary Matters 


§ 60-1.10 Affirmative action compli- 
ance progrums. 


(a) Requirements of programs, Each 
agency or applicant shall require each 
prime contractor who has 50 or more 
employees and a contract of $50,000 or 
more and each prime contractor and 
subcontractor shall require each subcon- 
tractor who has 50 or more employees 
and a subcontract of $50,000 or more to 
develop a written affirmative action com- 
pliance program for each of its estab- 
lishments. A necessary prerequisite to 
the development of a satisfactory affirm- 
ative action program is the identifica- 
tion and analys's o© pre ber. areis in- 
herent in minurity employment and an 
evaluation of opportunities for utiliza- 
tion of minority group personnel. The 
contractor's program shall provide in de- 
tail for specific steps to guarantee equal 
employment opportunity keyed to the 
problems and needs of members of mi- 
nority groups, including, when there are 
deficiencies, the development of specific 
goals and time tables for the prompt 
achievement of full and equal employ- 
ment opportunity. Each contractor shall 
include in his affirmative action compli- 
ance program a table of job classifica- 
tions This table should include but need 
not be limited to job titles  >rincipal 
duties ‘and auxiliary duties .° any), 
rates of pay, and where more ‘ian one 
rate of pay applies ‘because of length of 
time in the job or other factors) the 
applicable rates. The affirmative action 
compliance program shall be signed by 
an executive official of the contractor. 

‘b) Utilization evaluation. The evalu- 
ation of utilization of minority group 
personnel! shall include the following: 

‘1+ An analysis of minority group 
representation in all job categories. 
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(2) An analysis of hiring practices for 
the past year, including recruitment 
sources and testing, to determine 
whether equal employment opportunity 
is being afforded in all job categories. 

(3) An analysis of upgrading, transfer 
and promotion for the past year togieter- 
mine whether equal employment oppor- 
tunity is being afforded. 

(c’ Maintenance of programs. Within 
120 days from the commencement of the 
contract, each contractor shall maintain 
a copy of separate affirmative action 
compliance programs for each estab- 
lishment, including evaluations of utili- 
zation of minority group personnel and 
the job classification tables, at each local 
office responsible for the personnel mat- 
ters of such establishment. An affirma- 
tive action compliance program shall be 
part of the manpower and _ training 
plans for each new establishment and 
shall be developed and made available 
prior to the staffing of such establish- 
ment. A report of the results of such 
program shall be compiled annually and 
the program shall be updated at that 
time. This information shall be made 
available to representatives of the 
agency or Director upon request and 
the contractor’s affirmative action pro- 
gram and the result it produces shall be 
evaluated as part of compliance review 
activities. 


§ 60-1.41 Solicitations or advertisements 
for employees. 


In solicitations or advertisements for 
employees placed by or on behalf of a 
prime contractor or subcontractor, the 
requirements of paragraph (2) of the 
equal opportunity clause shall be satis- 
fied whenever the prime contractor or 
subcontractor compties with any of the 
following: 

(a) States expressly in the solicita- 
tions or advertising that 2!! qualified ap- 
plicants will receive consideration for 
employment without regard to race, 
crev¢, culor,: r:.ation:.1 origin, 

(b) Uses display or other advertising, 
and the advertising includes an appro- 
priate insignia prescribed by the Direc- 
tor. ‘Che use of the insignia is considered 
subject to the provisions of 18 US.C. 
701; 

(c) Uses a single advertisement, and 
the advertisement is grouped with other 
advertisements und-r a caption which 
clearly states that all employers in the 
group assure all qualified applicants 
equal consideration for employment 
without regard to race, creed, color, or 
national origin; 

(d) Uses a single advertisement in 
which appears in clearly distinguisinable 
type the phrase “an equal opportunity 
employer.” 


§ 60-1.42 Notices to be posted, 


(a) Unless alternative notices are 
prescribed by the Director or by the 
agency with the approval of the Director, 
the notices which pri ae contractors and 
subcontractors are required to post by 
paragraphs (1) and (3) of the equal op- 
portunity clause will contain the follow- 
ng language and will be provided by the 
contracting or administering avencies: 


Ts 


Deva EMPLOYMENT Orrortuntry Is Tit 
Law—Discrimination Is PRoOHITEO by 
THe CrvIL Riciits AcT OF %4 abu BY 
Executive Oaver No. 11246 


Title VII of the Civil Rights Act of 1964— 
Administered by 


THE EQuat EMPLOYMENT OpporTUeNtry 
CoM MISSION 


Prohibits discrimination becuse of Rave 
Color, Religion, Sex. or National Origin by 
Employers with 75 or more employees. dy 
Labor Organizations with a hiring hati of 75 
or more members, by Employment Agencies. 
and by Joint Labor-Management Comaut- 
tees for Apprenticeship or Training. A‘ter 
July 1, 1967, employers and labor organiza- 
tions with 50 or more employees or mem ers 
will be covered; after July 1, 1968. those a:th 
25 or more will be covered. 


ANY PERSON 


Who believes he or she has 
been discriminated against 


SHovutp ConrTact 


THe Equal EMPLOYMENT OrporTUNiItTY 
COMMISSION 


1800 G Street NW. 
Washington,D.C. 20506 


Executive Order No. 11246—Administered by: 
Tue Orrice or PeperaL CONTRACT COMPLIANCE 


Prohibits discrimination because of Race. 
Color, Creea, or National Origin, and requires 
affirmative ection to ensure equality of 
opportunity in all aspects of employment. 

By all Federal Government Contractors 
and Subcontraciors, and by Contractors Per- 
forming Work Under a Federally Assisted 
Construction Contract, regardiess of the 
number of employees in either case. 


ANY PERSON 


Who believes he or she has 
been discriminated egainst 


SHovutp Contact 


Tue Orrice oF Fever at CONTRACT COMPLIANCE 


U.S. Department of Labor 
Washington.DC. 20210 


(b) The requirements of paragraph 
(3) of the equal »pportunity clause will 
be satisfied whenever the prime contrac- 
tor or subcontractor posts copies of the 
notification prescribed by or pursuant to 
paragraph (a) of this section in con- 
spicuous places available to employees. 
applicants for emplorment and repre- 
sentatives of each labor union or other 
organization representing his employees 
with which he has a collective bargain- 
ing agreement or other contract or 
understanding. 


§ 60-1.43 


ment. 


Access to records of enploy- 


. 

Each prime contractor and subcon- 
tractor shall permit access during normal 
business hours to his books, records, and 
accounts pertinent to compliance with 
the order, and all rules and regulations 
promulgated pursuant thereto, by tlie 
agency, or the Director for purposes of 
investigation to ascertain comphanc* 
with the equal opportunily clause af the 
contract or subcontract. Informiuttian ob- 
tained in this manner shall be used only 
in connection with the administrattes of 
the order, the administration of Lie Civil 
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Rights Act cf .244 in furtherance 
of the purposes 7° = rand that Act. 
§G0-1.44 Rulinzs and interpretations, 
Rulings urd: tr interpretations of the 
order or the Tes°85.0538 tained in this 
part shali be =.2<+ © 
his designee 
£60-1.45 Existing contracts and subco: 
tracts. 
All contrac: scontracts in effect 


prior to Octo 
subsequentiy = 
istered in acc> 
crimination pm 


+35. which are not 

shall be admin- 
auth the nondis- 
s of any prior ap- 
plicable Execs rs. Any contract 
or subcontract ¢ on or after Octo- 
ber 24, 1965. shal be sudject to Executive 
Order 11246. “smz aints received by and 
violations coc itz 70 che attention of 
agencies regarci-z contracts and sub- 
contracts which were subject to Execu- 
tive Orders 10925 and 11114 shall be proc- 
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essed as if they were complaints regard- 
ing violations of this order. 


§ 60-1.46 Delegation of authority by the 
Director. 


The Director is authc. ocd to redele- 
gate the authority given to him by the 
regulations in this part. The authority 
redelezated by the Director pursuant to 
th ‘./" “gs in this part shall be ex- 


er r his general direction and 
con: 
§60-. 7 Effective date. 


The regulations contained in this part 
shall becomes effective July 1, 1968, for all 
contracts, the solicitations, invitations 
for bids, or requests for proposals which 
were sent by the Government or an appli- 
cant on or after said effective date, and 
for all negotiated contracts which have 
not been executed as of said effective 
date. Notwithstanding the foregoing, the 
regulations in this part shali become ef- 
fective as to all contracts executed on and 


after the 120th day following said effec- 
tive date. Subject to any pritr approval of 
the Secretary. any agency may de‘ i 
effective date of the regulations in tnis 
part. for such period of time as the Sec 
retary finds to be reasonably necessary. 
Contracts executed prior to the effective 
date of the regulations in this part shall 
be governed by the regulations promul- 
gated by the former President's Commit- 
vee on Equal Employment Opportunity 
which appear at 28 F.R. 9812, September 
2, 1963, and at 28 F.R. 11305, October 23, 
1963, the temporary regulations which 
appear at 30 F.R. 13441, October 22, 1965, 
and the orders at 31 F.R. 6881, May 10, 
1966, and 32 F.R. 7439, May 19, 1967. 

Signed at Washington, D.C., this 21st 
day of May 1968. 

WItiarp WIRTZ, 


Secretary of Labor. 
[P.R. Doc. 68-6298; Filed, May 27, 1968; 
8:45 a.m.] 


FEDERAL REGISTER, VOL. 33, NO. 104—TUESDAY, MAY 28, 1968 


FEDERAL 
REGISTER 


VOLUME 35 . NUMBER 25 
Thursday, February 5,1970 © Washington, D.C. 
Pages 2567-2635 


“Agencies in this issue— 
The President 
Agricultura] Research Service 
Atomic Energy Commission 
Civil Aeronautics Board 
Commodity Credit Corporation 
Consumer and Marketing Service 
Pederal Aviation Administration 


j Federal Communications Commission 
eral Contract Compliance Office 
Federal Power Commission 


Federal Reserve System 

Fish and Wildlife Service 

Food and Drug Administration 

Government National Mortgage 
Association 

Indien Affairs Bureau 

Interior Department 

Internal Revenue Service 

Interstate Commerce Commission 

Land Management Bureau 

Reticual . ark Service 

Public Buildings Service 

Securities and Exchange Commission 

Small Business Administration 

Social Security Administration 


Detailed list of Contents appears inside. 


2585 


of each frm reccommended, for the pur- 
pose or ocvaincg sich additional infor- 
mation as the evacuation committee may 
deem iecessary and desirable. The eval- 
uation commi:vee shall also review any 
GSA record of performance on projects 
previously performed for GSA by the 
firms recommended for final considera- 
tion. Concurre= the evaluation com- 
mittee shal’, the case of projects 
funded {rom appropriations to other 
Federal agencies. invite the agency con- 
cerned to subzu: additional information 
or comment as such agency may deem 
appropriate. The evaluation committee 
shall recommend add:t:onal equaily qual- 
ified firms. if appropriate, and shall pre~- 
pare and appens a report, if necessary, 
to accompany the list of firms recom- 
mended. Tre iis: and report, i? any, shall 
be forwarded through established chan- 
nels to the auxcority designated to make 
final] selectica. 

(h) The Acministrator, with the ad- 
vice of the Commissianer, Public Build- 
ings Service, will maxe the final seles- 
tion on all projects. 

(Bec. 205(c), 63 Siar. 390; 40 U.S.C. 486(c)) 


Effective dcte. This amendment is ef- 
fective upon publiceticn in the FepERAL 
RscrsTz2 

Dated: Jannary 2, 1970. 

Rosrmt? B. Fostz, Jr., 
Actirg Commissioner, 
Public Buildings Service. 


[PB Doc. 70-1422; Pied, Ped. 4, 1970; 
8:46am] 


Chapter 9—Atomic Energy 
Comm ssion 


PART 9-5—SPECIAL AND DIRECTED 
jOURCES OF SUPPLY 


Subpart 95.53—Procurement of 
General Purpose Automatic Data 
Processing Equipment and Related 
toms 


New subvert 95.53 implements and 
.applements FPMR 101-32.4. 


The followirg subpart is added: — 


Subpart 9-5.53—Precerement of General Pur- 
pose Automatic Osta Processing Equipment 


Acthority to procure general pur- 
pose ADPZ. 
Scbrmcssion cf procureme: + docu- 
mettw and Azency Procurement 
Reqzess (APR) to GSA. 
AutTHoarrr: The provisions of this Subpart 
05.5% issved under sec. 161. Atomic Energy 
Act co: 1954, as amended. 68 Stat. 048, 42 
US.C 2201: sec. 205, Pederal Property and 
Adminis=wactve Services Act of 1049, as 
amended, 63 Sia:. 300, 40 U.S.C. 486. 


§ 9-5.5300 Scope of subpart. 

(a) This subpart implements and sup- 
plements PP3CR 101-324, which deals 
with the precurernent of general pur- 
pose autocratic data processing equip: 
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ment (ADPE) and rela.ed items by Fed- 
erai agencies. 

(b) The procurement of ADPE, soft- 
ware, maintenance services, and sup- 
plies by AEC con-ractors is not subject 
to the requirements of FPMR 101-32.4. 

(c) The policies and procedures cov- 
ering the procurement of electronic data 
processing tape are contained in FPMR 
101-26.508 and AECPR 9~-5.5206-26, 


§ 9-5.5301 Definition of ADPE. 


(a) The term “general purpose” 
which appears in the definition of ADPE 
in FPMR 101-32.402-1, applies to the 
nature of the equipment and not to the 
manner in which the equipment is to be 
used. The fact that an item of general 
purpose ADPE will be used in a unique 
or highly specialized application does not 
ex-mpt such equipment from the re- 
quirements of this subpart. Furthermore, 
when general purpose components are 
configured into a computer system that 
will be used in a unique manner to meet 
a special need, the entire system is con- 
sidered general purpose and is subject to 
the requirements of this subpart. 

(b) “Pirst-of-a-kind” ADPE which 
has not beer announced by the manu- 
facturer as .eing commercially available 
is not cons dered to be general purpose 
ADPE within the meaning of the defini- 
tion in FPMR 101-32.402.1, since it is 
not mass-produced, com nercially avail- 
able equipment. 

(c) ADPE components that are spe- 
cifically designed or built to the special 
requirements of the AEC are not general 
purpose ADPE. 


§ 9-5.5302 Authority 
eral purpose ADPE 


In accordance with the provisions of 
FPMR 101-32.493-1(c), GSA _ issued 
Bulletin FPMR E-72, dated May 29, 1969, 
which provided Federa! agencies with a 
blanke: Jelegstion of authority to pro- 
cure AUPE without prior GSA approval 
pr. vided the procurement does not ex- 
ceed $50 000. The delegation of authority 
does not iaclude attendant maintenance 
costs if purchase is the method of ac- 
quisition. If the equipment is to be 
leased, the annual basic rental costs w!ll 
be used to determine the dollar limita- 
tion set forth. The delegation of author- 
ity applies only to ADP equipment anc 
does not apply to the separate procure- 
ment of software, maintenance services, 
and supplies. 


§ 9-5.5303 Submission of procurement 
documents and Age’ cy Procurement 
Requests (APR) to GSA. 


(a) FPMR 101-32.402 -equires that in 
instances where agencies have been dele- 
gated authority under the provisions of 
FPMR 101-32.403 to procure ADPE, such 
agencies must send copies of the solicita- 
tion documents (RFP, IFB, or RFQ) 
and any subsequent amendments there- 
to, to GSA, as soon as available, but in 
no event later than tne date issued to 
industry. In addition, FPMR 101-32.403 
also requires that copies of resulting pur- 
chase/ delivery orders or contracts shall 
bs forwarded to GSA upon issuance, 


to procure gen- 


41) Al solicitation documenta which 
are required to be subutted to GSA 
should be sent, in quadruplicate, to the 
Division of Contracts, Headquarters. The 
Division of Contracts will transmit two 
copies to GSA. 

(2) All contract documents which are 
required to be sent to GSA should be 
sent,. in triplicate, to the Division of 
Contracts, Headquarters. The Division 
of Contracts will transmit one copy to 
GSA. 

(>) “PMR 101-32.404 requires that 
agencies submit Agency Procurement 
Requests (APR) to CSA immediately 
upon determination that a procurement 
action is not covered by the delegation 
of procuremen: authority provided in 
FPMR 101-32.40., or where the condi- 
tions of the contemplated procurement 
change at any time during the procure- 
ment cycle in such a manner as to re- 
move it from the delegation of authority 
provided in FPMR. 101-32.403. 

(1) All Agency Procurement Requests 
which are required to be submitted to 
GSA should be sent, in quadruplicate, to 
the Division of Contracts, Headquarters. 
The Division of Contracts will transmit 
two copies to GSA. 


Effective date. These amendments are 
effective upon publication in the Prp- 
ERAL F.ZGISTER. 


Dated at Germantown, Md., this 29th 
day of January 1970. 


For the U.S. Atomic Energy Commis- 
sion. 
Josern L. Smirn, 
Director, 
Mvision of Contracts. 


[F.R. Doc. 70-1417; Filed, Poh. 4, 1970; 
6:45am.) 


Chapter 60—Office of Federal Con- 
tract Compliance, Equal Employ- 
ment Opportunity, Department of 
Labor 


PART 60-2-.-4 FFP MATIV? ACTION 
‘ _ PROGRAMS 


bs » 

Pursuant to Exeeuttre Order 11246, sec- 
tions 201, 205, 211 (30 P.R. 12319), and 
41 CFR 60-1.6, 60-1 48, 60~-1.29, 60-1.40, 
Title 41 of the Code of Federal Regula- 
tions is hereby amended by edding a new 
Part 60-2 to read as set forth below. 


Subpert A—Genera! 


Bec. 
60-2.1 Title, purpose and scope. 
60-2.2 Agency action. 


Subpert &—~Required Contents of Affirmative 
Action Programs 
60-2.10 Purpose of affirmative section 


program. 
60-2.11 Fequired utilization analysia and 
ls. 
60-2.12 Additional required Ingredients of 
afirmatjve action programs. 
60-2.13 Compliance status. 


Subport C—S ggested Metheds of Implementing 
the Requirements of Subpen 8 
60-2.20 Development or reaffirmation of the 


equal employment opportunity 
policy. ss 
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Sec 

6-221 
60-3 22 
65-2 23 


Die minance of the policy. 

Respocecinty for implementation. 

ttentScausn of problem areas by 
organization unit and job 
‘segs 

Zstabushmen:t of goals and time- 
140 08. 
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60-231 S=perseccre 
Avrucast: The provisions of this Part 


6-2 isetect porsuact to sec. 201, E.O. 11246 
(39 FR. iia: 


Subpart A—General 


§ 60-2.1 Title, purpose and scope. 

This por shall also be known as “( rder 
No. 4," and shall cover noncomstruc- 
tion contractors. Section 60-1.40 of this 
charter, A=rmazve Action Compliance 
Prograccs, requires that within 120 days 
from the commencement of a ccntract 
each prume contractor or subcontractor 
with 50 cr mare employees and a con- 
tract of $50,000 ar more develop a writ- 
ten effirmaive action compliance pro- 
gram for each of its establishments. A 
review of agermcy compliance surveys in- 
dicates that many contractors do not 
have afirmazive action programs on file 
at tbe tre an establishment is visited by 
@ co ipliance investigator. This part de~- 
tails the agency review procedure and 
the results of a coutractor’s failure to 
develop and maintain an affirmative ac- 
tion prograra and then sets forth detailed 
guidelines to be used by contractors and 
Govermment agencies in developing and 
judging tlese programs as well as the 
good faith efZort required to transform 
the prograxcs from paper commitments 
to equa] employment opportunity. 


860-22 Agency action, 


ta) ALF cuuwactor required by § 6l- 
1.49 to develop an affirmative action pro- 
gram at each nf his establishments who 
has not complied fully with that section 
is not in compliance with Executive Order 
11246 (30 FEY 12319). Until such pro- 
grams are developed and found to be 
acceptabie ‘n accordance with the stand- 
arcs and guidelines set forth in §} 60- 
2.10 througn 60-2.31, the contractor 1 
unablu to comply with the equal em- 
ployment opportumury clause. 

‘b> Lf, ic Gewermining such contrac- 
tor’s respornsbility for an award of a 
contract it comes to the vontracting offi- 
cer's atwemwion, through sources within 
his agency or through the Office of Fed- 
eral Contract Compliance or other Gov- 
ermmen: agencies, that the contractor 
has not developed an acceptable affirma- 
tive action pr> ram at each of his estab- 
lisnments the contracting officer shall 
declare «he contractor-bidder nonre- 
sponsidie unless he can otherwise affirm.- 
ative.y Gevrmcne that the contractor 
is able to compiy witn his equal employ- 
ment obugawacs: Provided, That dur- 
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ing the preaward conferences provided 
for in § 60—1.6(d) (3), every ef...t shall 
be made through the process’. sf con- 
ciliation, mediation aad persuusion to 
develop an acceptable affirixsative action 
program mecting the standards and 
guidelines set forth in $$ 60-2.10 through 
60-2.31 so that, in the performance of his 
contract, the contractor is able to meet 
his equal employment obligations in ac- 
cordance vith the equal opportunity 
clause and applicable rules, regulations 
and orders: Provided further, That when 
the contractor-bidder is declared non- 
responsible more than once for inability 
to comply with the equal ernployment 
opportunity clause a notice setting a 
timely hearing date shall be issued con- 
currently with the second nonrespon- 
sibility determination in accordance with 
the provisions of § 60-1.26 proposing to 
declare such contractor-bidder ineligible 
for future contracts and subcontracts. 

(c) Immediately urn finding that a 
contractor has no aff."t1ative action pro- 
gram or that his program is not accept- 
able the contracting officer shall notify 
officials of the appropriate compliance 
agency and the Office of Federal Con- 
tract Compliance of such fact. The com- 
pliance agency shall issue a notice to the 
contractor giving him 30 days to show 
cause why enforcement proceedings uu- 
der section 209(b) of Executive Order 
11246, as amended, should not be insti- 
tuted. 

(1) If the contractor falls to show 
good cause for’ his failure ‘or fails to 
remedy that fail.re by developing and 
implementing an acceptable affirmative 
action program within 30 days, the com- 
pliance ezency, upon the approval of the 
Director, shal] issue a notice cf proposed 
cancellation cr termination of existing 
contracts or subcontracts and debar- 
ment from future contracts and sub- 
contracts pursuant to § 66-1.26(b), giv- 
ing the contractor 10 days to request 
a hearing. If a request for hearing has 
rat een rece’ved within 19 ¢ayr “ro. 
such notice, such contractor will be de- 
clared ineligible for future contracts 
and current contracts will be terminated 
for default. 

(2) During the “show cause” period 
of 30 days every effort shall be made by 
the compliance agency through concilia- 
tion, mediation and persuasion to resolve 
the deficiencies which led to the deter- 
mination of noncompliance or nonre- 
sponsibility. If satisfactory adjustments 
designed to bring the contractor into 
compliance are not concluded, the com- 
pliance agency, with the prior approval 
of the Director, shall promptly com- 
mence formal proceedings leading to the 
cancellation or termination oi existing 
contracts or subcontracts and debar- 
ment from future contracts and subcon- 
tracts under § 60~-1.26(b). 

(d) During the “show cause” period 
and formal proceedings, ench contract- 
ing agency must continue to determine 
the contractor’s responsibility in oon- 
sidering whether or not to award a new 
or additional contract, 
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Subpart B—Required Contents of 
Affirmative Action Programs 


§ 60-2.10 Purpose of affirmative action 
program. 

An affirmative action program is a set 
of specific and result-oriented proce- 
dures to which a contractor commits 
himself to apply every good faith effort. 
The objective of those procedures plus 
such efforts is equal employment oppor- 
tunity. Procedures without effort to 
make them work are meaningless; and 
effort, undirected by specific and mean- 
ingful procedures, is inadequate. An ac- 
ceptable affirmative action program must 
include an analysis of areas within 
which the contractor is deficient in the 
utilization of minority groups and, fur- 
ther, goals and timetables to which the 
contractor's good faith efforts must be 
directed to correct the deficiencies and, 
thus to increase materially the utiliza- 
tion of minorities at all levels and in 
all segments of his work force where 
deficiencies exist. 


§ 60-2.11 Required utilization analysis 
and goals. 

Affirmative action programs must con- 
tain the following information: 

(a) An analysis of all major job cate- 
gories at the facility, with explanations 
if minorities are currently being under- 
utilized in any one or more job categories 
(job “category” herein meaning one or a 
group of jobs having similar content, 
wage rates and opportunities). “Under- 
utilization” is definec as having fewer 
minorities in a particular job category 
than would reasonably be expected by 
their availability. In determining wheth- 
er minorities are being underutilized in 
any job category, the contractor will con- 
sider at least all of the following factors: 

(1) The minority population of the la- 
bor area surrounding the facility; 

(2) The size of the minority unem- 
ployment force in the labor area sur- 
rovnding *4e fret! ty; 

(3) The percentage of rainority work 
force as compared with che total work 
force in the immediate .abor area; 

(4) The general availability of minor- 
ities having requisite skills in the imme- 
diate labor area; 

(5) The availability of minorities hav- 
ing requisite skills in an area in which 
the contractor can reasonably recruit; 

(6) The availability of promotable mi- 
nority employees within the contractor’r 
organization; 

(1) The anticipated expansion, con- 
traction and turnover of and in the work 
force; 

(8) The existence of training institu- 
tions capable of training minorities in 
the requisite skills; and 

(9) The degree of training which the 
contractor is reasonably able to under- 
take as a means of making all job classes 
available to minorities. 

(b>) Goals, timetables and affirmatiys 
action commit: nis niust be designed tc 
correct any ileriifiable deficiencies. 
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Where deficierc:es exist and where num- 
bers or percencages are relevant in de- 
veloping corres ive action. the contractor 
shal] establish and set forth specific goals 
and timetadies. Such goals and timeta- 
bles, with supporting data and the anal- 
ysis thereof sca de a part of the con- 
tractor’s written aiirmative action pro- 
gram and sha. be maintained at each 
establishment of che contractor. Where 
the contractor mas not established a goal 
his written aSirmative action program 
must specifically analyze each of the 
factors Listed in ‘‘a’” above and must de- 
tail his reason for a lack of a goal. In 
establishments with over 1,000 em- 
ployees, or where otherwise appropriate, 
goals and timetabies may be presented 
by organizaticrai unit. The goals and 
timetables sneuld be attainable in terms 
of the comtvactor’s analysis of his defi- 
ciencies and is entire aiirmative action 
program. Trus, 12 establishing his goals 
and timetables the contractor should. 
consider the results which could be rea- 
sonably expected from his good faith ef- 
forts to make “Sis overall affirmative ac- 
tion program work. If he does not meet 
his goals and timetables, the contractor’s 
“good faith effcrts” shall be judged by 
whether is is following his program and 
attempting to make it work toward the 
attainment of &'s goals. 

(¢) Support cata for the above analysis 
and program sbali be compiled and main- 
tained as part of the contractor's affirma- 
tive action program. This data should 
inelude progression line charts, seniority 
rosters, applicant flow data, and appli- 
cant rejection ratios indicating minority 
status. ‘ 

(a) Based upon the Government's ex- 
perience with compliance reviews under 
the Executive order programs and the 
contractor reporting system, over the 
past eight (8) years, minority groups 
are ost likely to be underutilized in the 
following sux (6) <acegories as definec 
by the Empleyer’s Information Report, 
EEO-1: officials and managers, profes- 
sionals, technic:ans, sales workers, office 
and clerical, and craftsmen (skilled) . 
Therefore, the contractor shall direct 
special attention to these categories in 
his analysis and goal setting. 


§ 60-2.12 Additional required ingredi- 

ents of afirmative action programs. 
” Effective afirmative action programs 
shall contain, but not necessarily be lim- 
ited to, the following ingredients: 

(a) Development or reaffirmation of 
the contractors equal employment op- 
portunity polcy in all personnel actions. 

(b) Forma! intemal and external dis- 
semination of the contractor's policy. 

(c) Establishment of responsibilities 
for implemen:aton of the contractor's 
affirmative ac=on program. 

(ad) Identuifcation of probiem areas 
(deficiencies oy organizationa! units and 
job categories 

(e) Establis“ument of goals and objec- 
tives by organizational units and jcb 
category, inclucc¢g timetables for 
completion. 

(f) Development and execution of ac- 
tion onented programs designed  ¢ 


umi- 
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nate problems and further designed to 
attain established goais and objectives. 

(g) Design and implementation of in- 
ternal audit and reporting systems to 
measure effectiveness of the total 
program. 

(h) Active support of local and na- 
tional community action programs. 


§ 60-2.13 Compliance status. 


No contractor's compliance status shall 
be judged alone by whether or not he 
reaches his goals and meets his time- 
tables. Rather each contractor’s compli- 
ance posture shall be reviewed and de- 
termined by reviewing the contents of 
his program, the extent of his adherence 
to his program, and his good faith efforts 
to make his program work toward the 
realization of the programs gosls within 
the timetables set for completion, There 
follows an outline of suggestions and 
exarnples of procedures that contractors 
and federal agencies may use es guide- 
lines for establishing, implementing, and 
judging an acceptable affirmative action 
program, 


Subpart C—Suggested Method of 
implementing the Requirements of 
Subpart B 


§ 60-2.20 Development or reaffirmation 
of the equal employment opportu- 
nity policy. 

(a) The contractor’s policy statement 
should indicate the chief executive ofi- 
cers’ attitude on the subject matter, as- 
sign overall responsibility and provide 
for a reporting or monitoring procedure. 
Specific items to be mentioned ‘should 
include, but not limited to: 

(1) Recruit, hire, and promote all job 
classifications without regard to race, 
color, religion, sex, or national origin, ex- 
cept where sex is a bona fide occupational 
qualification. 

(2) Pase decisions «r empleynent se 
as to further the principle of equal em- 
ployment opportunity. 

(3) Insure that promotion decisions 
are in accord with principles of equal 
employment opportunity by imposing 
only valid requirements for promotional 
opportunities. 

(4) Insure that all other personnel ac- 
tions such as compensation, benefits, 
transfers, layoffs, return from layoff, 
company sponsored training, education, 
tuition assistance, social and recreation 
programs, will be administered without 
regard to race, color, religion, sex, or na- 
tional origin, except where sex is a bona 
fide occupational qualification. 

(b) The contractor should periodically 
conduct analyses of a}l personnel actions 
to insure equal opportunity. 


§ 60-2.21 Dissemination of the policy. 


(a) The contractor should dissemt- 
nate his policy internally as follows: 

(1) Include it in contractor's policy 
manual, 


(2) Publicize it in company neéws- 


paper, magazine, aziiual report, and 
other media 
(3) Conduct special meetings with 


executive, managemen', and supervisory 


¥ 


we 


personnel to explain intent of policy and 
individual responsibility for effective im- 
plementation, making clear the chief 
executive officer's attitude. 

(4) Schedule special meetings with all 
other employees to discuss policy and 
explain individual employee ‘ responsi- 
bilities. 

(5) Discuss the policy thoroughly in 
both employee orientation and manage- 
ment training programs. 

(6) Meet with union officials to inform 
them of policy, and request their conper- 
ation. 

(7) Include nondiscrimination clauses 
in all union agreements, and review all 
contractual provisions to ensure they are 
nondiscriminatory. 

(8) Publish articles covering EEO pro- 
grams, progress reports, promotions of 
minority employees, etc., in company 
publications. 

(9) Post the policy on company bulle- 
tin boards. 

(10) When employees are featured in 
y roduct or consumer advertising, both 
minority and nonminority em, loyees 
should be pictured. 

‘b) The contractor should disseminate 
his policy externally as follows: 

(1) Inform all recruiting sources ver~- 
baily and in writing of company policy, 
stipulating that these sources actively 
recruit and refer minorities for all posi- 
tions listed. 

(2) Incorporate the Equal Opportuni- 
ty clause in eli purchase orders, leases, 
contracts, etc., covered by Executive 
Order 11246, as an:ended, and its im- 
plementing regulations. 

(3) Notify minority organizations, 
community agencies, community lead- 
ers, secondary schools and colleges, of 
company policy, preferably in writing. 

(4) When employees are pictured in 
consumer or help wanted advertising, 
both minorities and nonminorities 
snould be sucwt.. 

(5) Send written notification of com- 
pany policy to all subcontractors, ven~- 
dors and suppliers requesting appro- 
priate action on their part. 


§ 60-2.22 Responsibility 
mentation. 

(a) An executive of the contractor 
should be appointed as director or mana~- 
ger of comnany Equal Opportunity Pro- 
grams. Depending upon the size and 
geographical alignment of the company, 
this may be his sole responsibility. He 
should be given the necessary top man- 
agement support and staffing to execute 
his assignment. His res,yonsibilities 
should include, but not necessarily be 
limited to: 

(1) Developing policy statements, 
affirmative action programs, internal 
and external communication techniques. 

(2) Assisting in the Identification of 
problem areas. 

(3) Assisting line management in 
arrving at solutions to problems. 

(4) Designing and implementing 
audit and reporting systems that will: 

(i) Measure effectiveness of the con- 
tractor's p. .gTam. 


for imple- 
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(ii) Indicate need for remedial action. 

(ili) Determine the degree to which 
the contractor’s goals and objectives 
have been attained. 

(5) Serve as liaison between the con- 
tractor and enforcement agencies, 


minority organizations, and community 
action groups. 

(6) Keep management informed of 
latest developments in the entire equal 
opportunity area. 

(b) Line responsibilities should in- 
clude, but not be limited to, the follow- 
ing: 


(1) Assistance in the identification of 
problem areas and establishment of local 
and unit goals and objectives. 

(2) Active involvement with local 

minority organizations and community 
action groups. 
’ (3) Periodic audit of hiring and pro- 
motion patterns to remove impediments 
to the attainment of goals and objec- 
tives. 

(4) Regular discussions with local 
managers, supervisors and employees to 
be certain the contracior’s policies are 
belng followed. 

(5) Review of the qualifications of all 
employees to insure minorities are given 
full opportunities for transfers and pro- 
motions. 

(6) Career counseling for all em- 
ployees. 

(7) Periodic audit to insure that each 
location is in compliance in areas such 
as: 

(i) Posters are properly displayed. 

44i) All facilities including company 
housing, are fact desegregated, both in 
policy and in use. 

(iii) Minority employees are afforaed 
a full opportunity and are encouraged 
to participate in all company sponsored 
educational, training, recreational and 
social activities. 

(8) Supurvision should be made to un- 
dar rrtand trat thelr-work pe-forr ar .s is 
being evaluated on the bar's their 
equal employment opportunity efforts 
and results, as well as other criteria. 


§60-2.23 Identification of problem 
areas by organizational unit and job 
categories, 

(a) An in-depth analysis of the fol- 
lowing should be made, paying particular 
attention to apprentices and those cate- 
gories listed In § 60-2.11(d): 

(1) Racial composition of the work 
force. 

(2) Racial composition of applicant 
flow. 

(3) The total selection process in- 
cluding position descriptions, man speci- 
fications, apriication forms, interview 
procedures, test administration, test va- 
lidity, referral procedures, final selection 
process, and similar factors. 

(4) Traasfer and promotion practices. 

(5) Pacilities, company sponsored rec- 
Teation and social events, and special 
programs such as educational assistance. 

(6) Seniority practices and seniority 
provisions of union contracts. 

(7) Apprenticeship programs. 

(8) All company training programs, 
formal and informal, 
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(9) Work torce attitude. 

(10) Technical phases of compliance, 
such as poster and notification to labor 
unions, retention of applications, notifi- 
cation to subcontractors, etc. 

(b) If any of the following iteSts are 
found in the analysis, special corrective 
action should be appropriate. 

(1) An “underutilization” of minorities 
in specific work classifications. 

(2) Lateral and/or vertical movement 
of minority employees occurring at a 
lesser rate (compared to work force mix) 
than that of nonminority employees. 

(3) The selection process eliminates a 
higher percentage of minorities than 
nonminorities. 

(4) Application and relatea preem- 
ployment forms not in compliance with 
loca:, State, or Federal legislation. 

(5) Position descriptions inaccurate in 
relation to actual functions and duties. 

(6) Man specifications not vaated in 
relation to position requiremenf# and job 
performance. 

(7) Test forms not validated by loca- 
tion, work performance and inclusion of 
minorities in sample. 

(8) Referral ratio of minorities to the 
hiring supervisor or manager indicates 
an abnormal percentage are being re- 
jected as compared to nonminority 
applicants. - 

(9) Minorities are excluded from or 
are not participating in company spon- 
sored activities or programs. 

(10) De facto segregation still exists at 
some facilities. 

(11) Seniority provisions contribute to 
overt or inadvertent discrimination, Le., 
&@ racial disparity exists between length 
of service and types of jobs held. 

(12) Nonsupport of company policy by 
managers, supervisors, or employees. 

(13) Minorities underutilized or un- 
derrepresented in apprenticeship pro- 
grams or other training or career im- 
proversrnt pr rems. 

(14) No formal techniques established 
for evaluating effectiveness of EEO 

rograms. 

(15) Lack of access to suitable housing 
inhibits employment of qualified minor- 
ities for professional and management 
positions. 

(16) Lack of suitable transportation 
(public or private) to the workplace in- 
hibits minority employment. 

(17) Labor unions and subcontractors 
not notified of their responsibilities. 

(18) Purchase orders do not contain 
EEO clause. 

(19) Posters not on display. 


§ 60-2.24 Establishment of goals and 
timetables. 


(a) The goals and timetables devel- 
oped by the contractor should be attain- 
able in terms of the contractor's analysis 
of his Geficiencies and his entire afirma- 
tive action progam. Thus, in establish- 
ing the size of his goals and the Jength 
of his timetables, the contractor should 
consider the results which could reason- 
abiy be expected from his putting forth 
every good faith effor< to make his over- 
all affirmative action program work. In 
determining levels of goals, the con- 
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tractor should conside, at least the 
factors listed in § 60-..11(a). 

(b) Involve personnel relations staff. 
department and division heads, and local 
and unit managers in the goa’ setting 
process. 

(c) Goals shou'd be significant, meas- 
urable and attainable. 

(d) Goals should be specific for plan- 
ned results, with timetables for 
completion. 

(e) Goals may not be rigid and in- 
flexible quotas which must be met, but 
must be targeis reasonably attainable by 
means of applying every good faith effort 
to make all aspects of the entire affirma- 
tive action program work. 


§ 60-2.25 Development and execution 
of programs. 


(a) The contractor should conduct 
detailed analyses of position descriptions 
to insure that they accurately reflect 
position functions, and are consistent 
for the same position from one location 
to another. 

(ob) The contractor should validate 
man specifications by division, depart- 
ment, location, or other organizational] 
unit and by job category using job 
performance criteria. Special attention 
should be given to academic, experience 
and skill requirenients to insure that the 
requirements in themselves do not con- 
stitute inadvertent discrimination, Spec- 
ifications should be consistent for the 
same job classification in all locations 
and should be free from bias as regards 
to race, color, religion, sex, or national 
origin, except where sex is a bona fide 
occupational qualification. Where re- 
quirements screen ou: a disproportion- 
ate number of minorities, such require- 
ments should be professionally validated 
to job performance. 

(c) Approved position descriptions 
and man specifications, when used by 
the contractor, shold be rade available 
to all members of management involved 
in the recruiting, screening, selection 
and promotion process. Copies should 
ulso be distributed to all recruiting 
eources. 

(d) The contractor shuuld evaluate 
the total selection process to insure free- 
dom fro bias and, thus, ald the attain- 
ment of goals and objectives, 

(1) All personnel involved in the re- 
cruiting, screening, selection, promotion, 
disciplinary, and related processes 
should be carefully selected and trained 
to insure elimination of bias in all per- 
sonnel actions. 

(2) The contractor should validate all 
Selection criteria (Note Department of 
Labor Order of Sept. 9, 1968) (33 FR. 
44392, Sept. 24, 1968) covering the vali- 
dation of Employment Tests and Other 
Selection Techniques by Con.ractors and 
Subcontractors Subject to the Provisions 
of Executive Orcer 11246, 

(3) Selection techniques uther than 
tests may also be improperly used so as 
to have the effect of discriminating 
against minority groups. Such techniques 
include but are not restricted to, un- 
scored interviews, unscored application 
forms, acrest records, and credit checks. 
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Directcr, of OFCC, 


mems the foll ‘ing stazom 


"SAIS DOCUMENT. WAS CRLLY NEVRLOESD AS a 
TO COMPLIANCE AGENCY PER 5 AND IS i0T INTENDSD 
DISTRIBUTION. ' 


guided by this statement, 
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SE CEST: Questions and Aaswars on Grder Number 4 
. 25s Ragien Cermmandsr 
ATIN: Cnief, Office of Contracts Compliance 


Forwarced for information and guidauce is the enclosed series of questions 


3 
anc answers on Order !-,. 4 which ha3 been prepa~:d b the Office of Federal. . 
ai Consract Compliance for use by compliance agency personnel, : Bt 
FO2 THE DIRECTOR: . \ a tes ie i 
porate \ cl} | A oF 
¢ . —-—.:\4)- hes 
: Enel Winer Hf eee ee aa : 
i ; = ‘ Ci'ai, Wise cf lontracts Cosoiiaaca . 
rises Co. tack adninisication Services 
a 
! 
.s . - 
_ ji i : 
J 
a E . s 
”~ .- 
) 
Buy U.S. Suviags Roads - Payoh Savings Plaat 


2d 
sa Wilts, Director of OFCC, 
acs of all Arencies citing the require- 
nder the Fequisticas and furnishing additional suics lines 
estaolichosat of nusericnl goals and timotedles uueneve> 
oe Binerity group c2mbers was éstermined. Tris 
Tes Order 
Gstail as to criteria the Tractor should use 
tnderutilization an2 2 
S includ2d a resuireson: ; a Show Ceusa Notice 
or ccceptable arfir— 
&@ notice of intent +s 
been resolved.” ~” 
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printed in the Federai Ferister on February 5, 1970, 
effect througnous the ceontracs coxmgliance progrsn. 


Asser: No, even thoush the particuler estedlisnment or 
. Qivisioa where tue contract is to te perforned 

has an acceptable effizrative action progran, tne 
fact thet one or more of “he contractor's other 
establishzents has fail: i to develop acceptable 
progracs will renter th* contractor nonresponsibdle. 
See 41 CFR 60-2.2(0). 

15. 

i @:estison: Dees Order No. & reouire that the contractor F 

elininate the continuing erfects of past discrinizna- 
tica in nis establishments? 

Ans¥2r: Yes, a contractor's analysis mist determine if 


ere are continuing effects of past Ciscrinination. 

If such continuing effects are identified, they 

- must de elinineted as a condition of compliance. 
- See 41 CFR 60-2.23 


betveen contractor "non- 
ntractor “noncompliance’’? 


~ Ww 
Dp 
Qa 
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AzSwer: ; Nonresponsibility is a broad procurement concept 
, in which the contracting egeut determines the low 
bidder's eat ty to verform the contract: As it 
relates to vse Executive Order, nonresponsibillty ; 
jis 2 flading by an esenrcy chat tae coctractor is 
; not able to reet the recuirezents of che ecusl 

: ; employment. opportunities clause of the contract. . 


.Fonconpliance results from a legal findings by 
an adainistretive panel or ea court of low supzortia 
the finding of the compliance er contracting esencies. 
26. : : 
mestiona: ‘Cam an asency ever maze a daterzination of ecnatractor ; 
resporsibility or nonresponsibility solely ty 
excninicg ea written affirmative antion vrogren? 


Assver: Yoere e contrector does not have ean Affirmative 
Action Prégvaz or vhere an affirmative action 
prosram is clearly inadequate os its fece, a contractcr 
ra 0: , tle erwise, the compliance 
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1. in order for. 2 contractor to be considered in compliance 
with Executive Order 11246, as amended, and Orger 4, it is 
required that each facility of that contractor have an acceot-~ 
able affirmative action program. The determination as to 
whether Facilities other t..en the location under onesite review 
have acceptable AAP's can, therefore, become a critical factor 
jn deciding the compliance status of the facility actually — 7 
subjected to a review. 


2, Compliance status or. awardability of a facility being | 
reviewed on~site cannot be affected by any information about 
other unreviewed facilities received by the CRS from unofficial 
sources, sucii as the contractor. For example, information 
furnished by the contractor that branch locations @o not eva 
table AAP’s shall be included in the evaivation resort SO 
such branch locations of the contractor, if ane ake 4 in 
region, may be ass.gned for compliance reviews by the CCO 
f, or may be recommended for assignment by the CuO Chis 
ther regions, if the branca facilities of the cor :ractor 
are located elsewhere. The compliance status or awarG@ahili 
of a facility unijer on-site review (which facility 1°se1t 
zm acceptable AA?) can ony be changed by 1r an-site. 
a contractor's other locations and@ a’ decision, including 
jssuance of a show cause letter, that specific cther lL 
are in, non-compliance or are non-awardabl2 because of t 
of acceptable AAP’s, mat 


3, The foregoing requirements are entirely consistent with 
the answer to question 13 of a series of questions and inaswers 
issued by OFCC and fcrwarded to the regions by DCAS=¥ on 20 
April 1971. The question and answe. are quoted below>. 
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4, Tne contracting officer in question “learns” that one or 
more of the contractor's establishments or divisions have 
failed to develop acceptable AAP's only througn the official 
compliance review procedures described above. No action can 
be taken on the basis of unoffivial information, regardless 
of the apparent reliability of the source, unless such informa= 
-tion has been authenticated by means of an on-site compliance - 
review. ; Pe he 2 a ne ees SR ng 
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HEACQUARTORNS 
CAMERON STATION 
ALE XANCRIA, VIRGINIA 22314 


DC2N-V to CCO Professional Staff, 14 Osteber 


nis Headquarters has reviewed the referenced memorandum as requested 


letter of 26 October 1971 and is in substantial agreement with the 
The basis for agreewsent is that, as 
matter, there are many instances, particularly in the case oft 
reviews, in which the acéomplishment of onsite reviews of all of 
facilities wouid be difficult, if not impossible, to ac~ 
a reasonable period of :im2. In addition, any attempt to 
all instances in which the contracting officer has noc 
accentable AAP has been developed for every facility, 
ult in an over extension or wasteful expencicure -- 
e capability. This appears entirely consistent, 
ich states that the contracting officer should re- 
validated information from official Government sources. f 
to be emphasized, however, that a contractor subject to the 
= GiCFR 60-2 does have an odligation to devclop, for each vf 
wn acceptable AAP. Thus, the orecedure of scheduling = 
facilities within your Region and bringing appropriate i 
other Eacrlities of the coutractor to tne eztencion 
ASR CCO Chief as outlined ina 2 of your 
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practices of contractors. 


then 7 
[iy thr evrelva tion, FN... sony O freed Aas fale to sssere fr 


Ree urniy ene! fuerrnredss of hy perftermanct Comsis bent ailhh ft $uSs hy fake 


ty tre recerd. Thnk oy Hot | dave a hang Home tubulhel ER/PER 


Yteeome Com fac bes ae te 707 Cony pleat a S$} we ae ow 
Ac cerwliply he fre Supe uw 
“an Boe Fe le Ae, Swegs Sigas ire aSere, Lf 1 ‘vias he thin 7 
4 / 


GeS- Pe tn from nk gre ante freceelare Reis - sia a 
A Gn, G hls 


pee Fae 


ee mt heful re taste veep tet Gt tey whet dey «Arg tpprronhas fe wok her 


Ormte sis aad mop hutp fit. g 
| DISTRIBUTION OF COPIES: 


ty 1F .PLOYFE’S COPY { i ] PERSONNEL FOLDER CCPY { ] SUPERVISOR'S corv 


DSA FORM 7 
MAY 63 EQITION OF SEP G2 MAY @f USEO UNTIL, EXMAUSTED 


gis 


Ee ess slocet tan ohetaeentsye ceed br, 


oe to outer anothar 


pron 
res 


Fwd Add; 1236 Burke Avenue, Bronx, New York 10469 Ms 


STANDARD FORM 50 Rev. December 196 NOTIFICATION OF PERSONNEL ACTION ( 


U.S. Civil Service Commission 
FPM Chap. 295 (EMPLOYEE — See General Information on Reverse) 


(FOR AGENCY USE) 


¥. NAME(CAPS) LAST—FIRST—MIDDLE #AR.-- MISS— MARS. ary, > + AGENCY Use). 13. BIRTH DATE 
i ae ‘ ; 2M. $ tims... Day, Yon) 


5. VETERAN PREFERENCE vi at 6. TENURE GROUP _| 7. SERVICE COMP. DATE aS cout 
2 1-NO 3-10 PT DISAB 5—10 PT. OTHER 1 03-30-60 : 


2-—5 PT 4—10 PT COMP iL - ' 
9. FEGLI \) 10. RETIREMENT : it. (FOR CSC USE) 


4 1 ~COVERED (Regular only — declined Optional) 1-—cs 3-—fs 5~— OTHER 
2- INELIGIBLE _3- WAIYED 4— $—COVERED (Reg. i Opt.) ‘ an 2- ~FICA 4-—NONE. 


12. CODE NAY © OF ACTION 13. EFFECTIVE DA’ 14, CIVIL SERVICE OR OTHER LEGAL AUTHORITY 


(Mo., Day, Year) 


317 | Resignation ) 09-29-73 


15. FROM: POSITION TITLE AND NUMBER i 16. PAY PLAN AND | 17. (a) GRADE (b) STEP] 18. SALARY 
: OCCUPATION CODE OR OR ; 
LEVEL RATE 


Equal Opportunity Specialist 
(Employment } _. BEBNV=2b GS-0160 13. - 


19- MAME AND LOCATION OF EMPLOYING OFFICE sr at 
DSA, DCASR-New York, Office of Contracts Compliance, New York Operat ions. Division 


21. PAY PLAN AND 22. (a)GRADE (b) STEP] 23. SALARY 
OCCUPATION CODE OR 


25. DUTY STATION (City-county-State) vet teat “se 8ee DOCATION Coue 
ew York, New York __ eek o . ate! 36~4170-061 


- rents x. . POSITION.OCCU 29. APPGRTIONED POSITION 
- r S—COMPENTIVE Steevice FROM: TO: 
€71 .O'1VN 1800 12- EXCEPTEO 1 1-epovrn. 2 


es ICE mt __ | 2-Wavit-2 


20, REMARKS: | ' &. SUBJECT TO COMPLETION OF I~ ‘YEAR PROBATIONARY (OR TRIAL) PERIOD COMMENCING 


Fe. SERVICE COUNTING TOWARD cARtei ‘on PERMANENT) TENURE FROM: 


SEPARATIONS: SHOW REASONS BELOW. AS REQUIRED, CHECK IF APPLICABLE: i ae PROBATION " 
w) bipkes Reason; In accepting my position as C mtractor Relat ions Specialist, GS-13 


Jan. 


ot3h. PEE Stele cube our aceaer ke fr es gad By ye in®gopd fe 2, compl tance Bie Yéneng . 


he greater portion o = ,° servi ce, 
ALFA its ggomtrects ¢ gomP sages beceiPaiebi he 
dbeén 


ok as.3 is Bie ‘Aap iscdecs Peeples taal 


cabl @; retire. 


rustrated the Region Irom proper 


Reesons: is office is ne! a ia from themfssi ated 6 
eeistent sup ort of Our pros ram By Fie Rint of eOumander and hi at qeteeas® 10%ace 
has been OF our proesram and this y only comes from the devotfon and hard work gf ons staff 


ge SES TS :@G_.tnakrk tue reason for, tne current res wnation fs tos ez 


ner performance anpraisa 


4 
ve r= 55 § SF-2619 issued. 
; 7 


k 
31. DATE OF APPOINTMENT AFFIDAVIT (Accessions only) 134 SIORATY ‘6 ber oyt or ae Anu FE ; 
% oe F 
r 
32 OFFICE MAINTAINING PERSONNEL FOLDER Hh oiteren from memploying-othce P ERS SONNEL 


SAWE AS ITEM 34 vig Pes ST. N. 


oS ES erat ee o 
“EODE EMPLOYING DEPARTMENT OR AGENCY | eae api gen N o¥e 10013 


DD-Q7 Penne SUPPLY AGE Ncy eh Le. 


> aes — ep - - . _ —_ che de OO EI 


mS 


ig of endeavor. Employae had files a graevancea ai ozing ia 
1 and improper promotion evaluation several weeka prior to 
ignation. 

‘ ) I 


—_— 


Ye 


Le eeeeeeaeeeiaeenntaiel ORL TET OT ODDO CATON 


mebe-EMPLOYEE caPy ~— 


cel nd sp frit of the provis~ — 


DEFENSE SUPPLY AGENCY 
HEADQUARTERS 
CAMERON STATION 
ALEXANDRIA, VIRGINIA 22314 


12 ocT 1973 


Mr. LeRoy F. Gillead 
1236 Burke Avenue 
Bronx, New York 10469 


Dear Mr. Gillead: 


Reference your grievance in connection with which a group meeting was 
held 11 June 1973, and in connection with which Mr. Carl R. Calabrese, 


Grievance Examiner, subsequently made his report and recommendation 
to this Headquarters. 


We are in receipt of information that you resigned your employment 
at Defense Contract Administration Services Region, New York, effective 
29 September 1973. Since you are no longer an employee of this agency, 


the grievance is cancelled and no further action will be taken in the 
matt’'r. 


Sincerely, 


G. F. BUINNAN 
Staff Dircctor 


Civilian Personnel 


Buy U. S. Savings Bonds -- Payroll Savings Plan! 
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LETTERS OF TRANSMITTAL 


Mar 2, 1975. 


To Members of the Joint Economic Committee: 

Transm‘ ted herewith for the use of the Members of the Joint Eco- 
nomic Committee and other Members of Congress is a General Ac- 
counting Office report entitled “The Equal Employment Opportunity 
Program f-r Federal Nonconstruction Contractors Can Be Improved.” 
The GAO investigation into Federal efforts to end job discrimination 
among Fe‘eral contractors was begun on January 1974 at the request 
of the Subcommittee on Fiscal Policy. 

The GAO report found several deficiencies in the contract compli- 
ence program, both in the Department of Labor’s Office of Contract 
Compliance, and in the various compliance agencies. GAO also made 
several recommendations to the Secretary of Labor for improving the 
Department’s efforts to bring an end to job discrimination on the basis 
of race, sex, creed, or national origin by Federal contractors. 

IT commend the Comptroller General on a thorough well-done report. 
It’is the first detailed, comprehensive evaluation of the contract com- 
pliance program. 

Hounert HW. Homrureyr, 
Chairman, Joint E economic Committee. 


ee 


Apri 29, 1975. 
Hon. Huserr H. HuMPHREY, 
Chairman, Joint Economic Committee, 
Congres: of the United States, Washington, DC. 

Dear Mr. CuaAtRMAN: Transmitted herewith is a GAO report en- 
titled “Lhe Equal Employment Opportunity Program for Federal 
Nonconstruction Contractors Can Be Improved.” This report was 

repared for the Subcommittee on Fiscal Policy at the request of 

ormer Congresswoman Martha W. Griffiths and Senator Jacob K. 
Javits. The investigation by the General Accounting Office was an out- 
growth of hearings conducted by Mrs. Griffiths in 1973 on “Economic 
Problerrs of Women.” 

The GAO report highlights a number of serious deficiencies in the 
Iederal Government's contract. compliance program which is ad- 
ministered in a number of compliance agencies under the direction of 
the Department of Labor. GAO found that. the Office of Contract. Com- 
pliance is not adequately monitoring the compliance agencies nor is it 
providing these agencies with sufficient. guidance. One result. of these 
defliciencies is Chat agencies uve approving affirmative action plans 
which do not. meet Federal puidelines. 


(1) 


Asa result of its investigation, GAO made a number of recommen- 
dations to the Secretary of Labor for improving the contract compli- 
unco program. 


_ This investigation by the GAO marks the first thorough examina- 
tion of the contract. compliance program, initiated more than 10 years 
ago by Executive Order 11246. The assistance of the Comptroller Gen- 


eral and the GAO staff who worked on the report ar gratefully 
acknowledged. 


Ricuarp Bovitne, 
Chairman, Subcommittee on Fiscal Policy. 
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COMPTROLLER GENERAL'S REPORT 
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CHAIRMAN, SUBCOMMITTEE ON 

FISCAL POLICY 

JOINT ECONOMIC COMMITTEE 
CONGRESS OF THE UNITED STATES 
AND THE HONORAGLE JACOB K. JAVITS 
UNITED STATES SENATE 


DIGEST 


WiY THES REVIEW WAS MADE 


GAO was asked to review the effec- 
tiveness of management of the 
Federal contract compliance pro- 
gram in the nonconstruction in- 
dustry. 


This program is in «'.. to in- 
sure that Federal - 1ctors 
provide equal employment oppor- 
tunity. The Department of Labor 
(hereinafter referred to as the 
Department) has overall respon- 
sibility for the program. (See 
p. 1.) 


Specifically, GAO was a_xed to 
evaluate: 


--Department guidance to and 
control over the 13 other 
Federal agencies, called com- 
oliance agencies, designated 
by the Department to be re- 
sponsible for compliance re- 
views of nonconstruction 
contractors. 


--Compliance agencies' efforts 
in tuplenenuting Ocpur ent 
guidelines for conductirg com- 
pliance reviews and comlaint 
investigations. 


~-Application of enforcement 
measures available to the com 
pliance agencies. 


THE EQUAL EMPLOYMENT 
OPPORTUNITY PROGRAM FOR 
FEDERAL NONCONSTRUCT {ON 
CONTRACTORS CAN BE IMPROVED 
Department of Labor 


--Coordinacion of compliance re- 
view and complaint investiga- 
tion activities between the 
Department and the Equal Employ- 
ment Opportunity Commission. 


FINDINGS AND CONCLUSIONS 


Executive Order 11246, issued in 
September 1965 and amended in 
Octobe: 1967, with certain ex- 
cept.oms, prohibits Federal con- 
tractors from discriminating on 
the basis of race, color, religion 
sex, or national origin. The 
order recuires that Fed 41 con- 
tractors eliminate employment 
discrimination and take affirm- 
ative action to insure that 
equal employment opportunity ir 
provided. (See p. 1.) 


In fiscal year 1974 ov 59 
billion in Feceral contracts was 
awarded to nonconstruction con- 
tractors that employed about 25 
million workers. (See p. 4.) 


Department guidelines require 
each nonconstruction cr»tractor 
that has 50 or more employees and 
@ Federal contract of $50,000 or 
more to prepare a written affirm 
ative action program designed to 
achieve prompt and full utiliza- 
tion of minorities and women at 
al) level~ and in all segments of 
the contractor's work force where 
deficiencies exist. (See p. 4.) 
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When contractors fail to comply 
with the program's provisions, 
compliance agencies are required 
to initiate enforcement actions, 
such as contract cancellation or 
debarment from future Federal 
contracts. (See p. 27.) 


The Department does not yet have 
@ fully operational system for 
assessing progress of Federal non- 
construction contractors in in- 
creasing employment of minorities 
and women. (See p. 7.) 


Tne Department needs to increase 
its monitoring of the nonconstruc- 
tion compliance progvam--partic- 
ulerly in regional offices. Since 
1372 the Department has completely 
evatuated the nonconstruction pro- 
gram of only 1 of the 13 compli- 
ence agencies. (See pp. 9 and 11.) 


The Department of Defense (DOD) and 
the General Services Administration 
(GSA), which performed about 59 per- 
cent of all compliance reviews from 
July 1, 1971, through March 31, 
1974, have most of their staff re- 
sources allocated to the noncon- 
struction contract compliance 
program. 


In DOD regional offices in Chicago, 
Philadelphia, and San Francisco, 
106 of the 110 professionals are 
assigned to nonconstruction con- 
tract compliance functions. About 
33 of the 44 professionals in the 
Chicago; Washington, 0.C.; and San 
Francisco GSA regional offices work 
in the nonconstruction program. 


In contrast, the Department's re- 
gional ~taffs in Chicago, Phila- 
delphia, and San Francisco, con- 
sisted of seven professionals, and 
about only the equivalent u~ one 
professional's time was spent 
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on the nonconstruction program, 
(See pp. 9 and 10.) 


The Department needs to provide 
additional guidance and training. 
Officials of several agencies 

cited various areas in which De- 
partment guidance and training was 
needed to enable more thorough com- 
4 reviews. (See pp. 13 and 
16. 


Several weaknesses in the compli- 
ance agencies’ implementation of 
the nonconstruction program were: 


--DOD and GSA were approving af- 
firmative action programs that 
did not meet the Department's 
guidelines. (See p. 20.) 


--Some compliance agencies were re- 
luctant to initiate enforcement 
actions and their conciliations 
with contractors exceeded the 
Department's time limits. 

(See p. 27.) 


--Twelve of the 13 compliance agen- 
cies had not identified all con- 
tractors for which the agency was 
responsible. (See p. 30.) 


--Most compliance agencies were not 
reviewing an adequate proportion 
of the contractors for wt they 
were responsible. (See . ..) 


--Some compliance agencies were not 
always conducting the required 
preaward reviews, and, contrary 
to the Nepartment's guidelines, 
some contracting officers were 
awarding contracts without re- 
questing compliance agencies to 
conduct preaward reviews. 

(See p. 35.) 


Coordination between the Department, 
the compliance agencies, and the 


In- 


Commission was not adequate. 
formation was not being exchanged 
and some compliance activities at 
contractor facilities had been 


duplicated. Also some compliance 
agencies were performing reviews © 
contractor facilities without con- 
sidering discrimination complaints 
on file with the Commission. 

(See p. 38.) 


In September 1974 the Department 
and the Commission entered into a 
new memorandum of understanding 
providing for coordination and con- 
sultation. However, unless re- 
gional statfs of compliance agen- 
cies and the Commission adhere to 
provisions of the memorandum, 
little wi.} be accomplished. 


Coordinat*on and communication at 
the regional level is necessary to 
perform cumplete compliance re~ 
views and minimize duplication of 
effort. (See p. 40.) 


RECOMMEND.“ T TONS 
The Secre «ary of Labor should: 


--Accelerate implementation of a 
system to measure progress of 
noncons truction contractors and 
to assess program shortcomings 
in increasing and advancing mi- 
norities and women in the work 
force. (See p. 19.) 


--Place greater emphasis on mon- 
itoring the nonconstruction 
progra. (See p. 19.) 


--Provide adequate and timely 
guidance to compliance agen- 
cies--cspecially in areas where 
agencics have requested as- 
sistance to perform more complete 
complicnce reviews. (See p. 19.) 
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--Establish training courses for 
compliance officers. As a sup- 
plement ta on-the-job training, 
centralize treining should be 
offered to wompliance officers 
from all compliance agencies. 
(See p. 19.) 


--Sample and review approved af- 
firmative action programs to 
insure that compliance agen- 

‘es are co plying with Depart- 
‘ant guidelines and fully docu- 
ment results of these reviews. 
(See p. 37.) 


--Require compliance agencies to 
take timely enforcement action 
with respect to contractors not 
complying with the Executive 
order. (See p. 37.) 


--Assist compliance agencies to 
better identify contractors under 
each agency's responsibility. 
(See p. 37.) 


--Perform periodic tests to deter- 
mine whether compliance agen- 
cies make preaward reviews «nd 
whether contracting agencies re- 
quest preaward clearances when 
appropriate. (See p. 37.) 


--Coordinate with the Commission at 
headquarters and regional levels A 
and make periodic tests to insure 
that (1) complaint data on file 
with the Commission is considered 
by compliance agencies during re- 
views and (2) information is ex- 
changed to minimize duplication 
of effort. (See p. 40.) 


AGENCY ACTIONS AND UNRESOLVED 
ISSUES oes eat 


The Department said that, in gen- 
eral, this report identified prob- 
lem areas in its Federal contract 


compliance program for nonconstruc- 
tion contractors. The Department 
said the report contained many 
useful recommendations, the ma- 
jority of which had already been 
implemented or were being imple- 
mented. The Department also said, 
however, that the report contained 
numerous factual inaccuracies, con- 
clusions inferred without benefit 
of complete factual presises, and 

a serious absence of recognition 

of numerous pertinent program 
initiatives undertaken by the De- 
partment to resolve many problems 
cited in the report. 


GAO considered the Department's 
gomments and made a number of 
changes in the report to give - 
fecognition to these comments. 
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However, the Department's com- 
ments give rise to a number of 
unresolved issues which are dis- 
cussed beoinning on page 42. 


DOD said it was implementing certain 
corrective actions to improve its 
administration of the contract 
compliance program. (See p. 52.) 


GSA's comments indicated that it had 
ta’ e., some actions to improve ad- 
ministration of the contract com- 
pliance program, but its comments 
alse indicated that it disagreed 
with some of GAO's findings and 
conclusions. GAO has made a number 
of changes in the report to give 
recognition to GSA's comments. 

GSA comments giving rise to un- 
resolved issues are discussed 
beginning on page 53. 
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CHAPTER 1 


INTRODUCTION 
¢ 

The first Executive order to establish policy on pre- 
venting employment discrimination by Federal contractors was 
issued in 1941 and, like most of its successors, was admin- 
istered by a committee in the Executive Office of the Presi- 
dent. Executive Order 11246, issued on September 24, 1965, 
and anended on October 13, 1967, prohibits discrimination on 
the basis of race, color, religion, sex, OF national origin. 
The order assigned responsibility for supervising and coor- 
dinating the Federal contract compliance program to the 
Secretary of Labor. 

t) 

with certain exceptions, the order requires Federal con-~ 
tractors and subcontractors to eliminate employment discrim- 
inativa and take affirmative action to provide equal employ- 
ment -pportunity at all company facilities, including those 
not working on a Federal contract. For example, if a Gov~- 
ernment agency enters into a contract in Washington, D.C., 
and tne contractor has other facilities throughout the United 
State«, each of the contractor's facilities is required to 
comply with the provisicns of the Federal contract compli- 
ance program. 


Contractors under the Department of Labor's responsi- 
bility also fall within the Equal Employmer ~ Opportunity 
Commission's (EEO“'s) responsibility under title VII of the 
1964 “ivil Rights Act, which prohibits discrimination in 
hiring, upgrading, and other conditions of employment on 
the basis of race, color, religion, sex, OF national origin. 
EEOC investigates charges of discrimination against employ- 
ers, labor organizations, and public and priv.‘ ? employment 
agencies. If EEOC finds reasonable cause to believe that a 
charge is true, it will seek a full remedy through concilia- 
tion. The Equal Employment Opportunity Act of 1972 gave 
EEOC the authority to initiate a civil action to achieve a 
remecy when conciliation fails. 


The Federal contract compliance program is divided into 
separate programs covering construction and nonconstruction 


contractors. In implementing the program in the construc- 
tion industry, which is characterizeu by temporary employ- 
ment, shifting sites of operations, and limited duration of 
contracts, the Department of Labor uses areawide plans to 
increase the use of minorities in the industry-associated 
crafts. The nonconstruction industry deals primarily with 
supply and service contractors and is characterized by more 
permanent employment, fixed sites of operation, and Federal 
contracts over an extended time. 


In accordance with the request of the Subcommittee on 
Fiscal Policy of the Joint Economic Committee, this report 
deals with our evaluation of the Department's administra- 
tion of the nonconstruction compliance program and its co- 
ordination with EEOC. (See app. 1.) 


At the time we began our review, the Department had 
designated 13 Federal agencies, referred to as compliance 
agencies, to be responsible for enforcing the Executive 
order and related guidelines for nonconstruction contrac- 
tors. The Secretary of Labor has delegated some of his 
authority to the Director of the Office of Federal Contract 
Compliance (OFCC), within the Department's Employment Stan- 
dards Admin‘ stration. 


OFCC's responsibilities include 


--establishing policies, objectives, priorities, and 
goals for the program; 


~-providing leadership, coordination, and enforce- 
ment of the program; 


~-reviewing and evaluating the capability and per- 
formance of each compliance agency to insure maxi- 
mum progress to achieve the objectives of the 
Executive order; and 


~-developing and recommending such regulations for 
issuance by the Secretary of Labor as are nec s- 
sary for administering the Executive order. 


The Department has issued guidelines, and compliance 
agencies are responsible for carrying out the contract 


complian-e program in accordance with them. These guide- 
lines concern such matters as the requirements for preparing 
acceptable affirmative action programs (AAPs) and the pro- 
cedures for imposing enforcement actions authorized by the 
Executive order. 


On March 28, 1974, the Department requested that we 
determir.* whether the equal employment opportunity regula- 
tions for public contracts prescribed by a State Fair Em- 
ployment Practices Commission were in violation of the basic 
principles of Federal procurement law. After most of the 
audit work requested by the Subcommittee had been done, the 
Comptrolier General, in responding on July 2, 1974, to the 
Department's request, stated that these regulations were 
inconsistent with the basic principles of Federal procure- 
ment law. 


The Comptroller General also advised the Department 
that OFCC's 


“* ® *Revised Order No. 4, also seems to be in vio- 
lation of the basic principles of Federal procure~- 
ment law enunciated in our decisions in 47 Comptrol- 
ler General 666 (1967) and 48 Comptroller General 
326 (1968), in that a contractor can be defaulted 
uné»r these regulations for its failure to submit 

an ‘acceptable’ affirmative action plan despite 

the fact that chese regulations do not seem to 
contain any definite minimum standards and criteria 
apprising the prospective bidders of the basis 

upon which their compliance with the EEO {equal 
employment opportunity] requirements will be judged." 


Although we believe such standards are needed, we 
evaluated the implementation of the nonconstruction contract 
compliance program under existing Department guidelines. 
(See ch. 6.) 


NONCONSTRUCTION PROGRAM 


The 13 Department-appointed compliance agencies re- 
sponsible for enforcing the Executive order and related 
Department guidelines were the 


--Agency for International Development (AID); 
-~Atomic Energy Commission (AEC); 
--Department of Agriculture (USDA); 
--Department of Commerce; 
--Department of Defense (DOD); 
-~-Department of Health, Education, and Welfare (HEW); 
--Department of the Interior; 
~-Department of the T.easury; 
--Department of Transportation; i 
~-General Services Administration (GSA); § 
-~-National Aeronautics and Space Administration (NASA); 
« United States Postal Service (USPS); and 
--Veteran# Administration (VA). 
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In fiscal year 1974 over $50 billion in Federal con- 
tracts was awarded to nonconstruction contractors which 
employed about 25 million workers. The Department generally 
assigns compliance agencies responsibility for contractors 
in specified industries, usually on the basis of standard 
industrial classification codes, irrespective of which Fed- 
erai agency entered into the contract. For example, GSA 
has been assigned 24 industries, including utilities and 
communications, and DOD has been assigned 30. NASA, the 
principal exception to this method of assignment, was given 
sesponsibility only for contractors having NASA contracts 
and located on or near a NASA facility. 


Effective August 1, 1974, the Department reduced the 
number of compliance agencies responsible for nonconstruc- 
tion contractors from 13 to ll. The Department transferred 
AID's compliance responsibility to GSA, eliminated the NASA 
exception, and assigned NASA's prior responsibilities 
principally to AEC and DOD. Department guidelines require 
€ach Aaonconstruction contractor that has 50 or more employ- 
ees and a Federal contract of $50,000 or more to write an 
AAP for each of its facilities. AAPs are intended to 


achieve prompt and full utilization of minorities and 
women a* all levels and in all segments of the contractor's 
work force where deficiencies exist. 


The compliance agencies are responsible fer conducting 
compliance reviews of Federal contractors within the indus- 
tries assigned to them. Compliance reviews (including pre- 
award reviews, initial compliance reviews, followup reviews, 
and com,laint investigations) consist of investigat‘ons 
during which the compliance officer analyzes each aspect of 
the con-ractor's employment policies, systems, and practices 
to determine adnerence to the nondiscrimination and affirma- 
tive ac’ion requirements. Department guidelines provide 
that, when the review discloses that the contractor has ° 
(1) not prepared a required AAP, (2) deviated substantially 
from its approved AAP, or (3) had a program which was un- 
acceptable, compliance avencies are required to pursue 
various enforcement measures. 


The 13 compliance agencies conducted about 45,400 non- 
construction compliance reviews during fiscal years 1972, 
1973, and the first 3 quarters of 1974. DOD and GSA per- 
formed abou’ 26,700 reviews, or about 59 percent of all re- 
views. (See pp. III.) 


Funding and staffing 


About 13 and 20 percent of OFCC's operating funds 
during fiscal years 1973 and 1974, respectively, were di- 
rectly allocated to the nonconstru tion program. Following 
is a table showing the funding breakdown. 


FY 1973 FY 1974 
Program element Funds Percent Funds Percent 
(thousands) (thousands) 

Nonconstruction $ 370 13 $ 560 20 
Construction 1,247 45 1,200 42 
National office 

plans, programs, 

and management 

support 1,183 42 1,080 38 

Total $2,600 100 $2,840 100 
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In addition to the funds allocated directly to the 
nonconstruction program, an indeterminable portion of the 
funds allocated to national office plans, programs, and 
management support applies to the nonconstruction program 
element. Also, according to the Department, during fiscal 
years 1973 and 1974 more than 60 percent of the time spent 
by OFCC's Program Policy and Planning staff (one of eight 
offices or staffs within the headquarters office) was de- 
voted to the nonconstruction program element. 


As of June 30, 1973, OFCC headquarters had 55 permanent 
employees, including 14 assigned to the nonconstruction pro- 
gram. As of March 31, 1974, 17 of the 45 headquarters per- 
manent employees were assigned to the nonconstruction pro- 
gram. The OFCC regional offices had 37 and 49 permanent 
employees as of June 30, 1973, and March 31, 1974, respec- 
tively. According to the Department, regional office 
employses spent almost all of their time before fiscal year 
1975 on the construction program. 


Because agency compliance programs are generally funded 
on an overall basis, we had to obtain estimates of the 
portion of the funding and staffing that applied only to 
the nonconstruction program, Based on these estimates 
about $19.2 million and about 1,050 persons were assigned 
to the nonconstruction programs of the 13 compliance agen- 
sies during fiscal year 1973. The compliance agencies 
2stimated that, in fiscal year 1974, the staffing increased 
to about 1,170 persons and funding increased to about $21.6 
million, (See app. II.) The nonconstruction funding and 
staffing of DOD and GSA, where we did most of our work, is 
shown below. 


FY 1973 FY 1974 
Agency Staff Funds Staff Funds 
(thousands) (thousands) 
DOD 437 $6,686 517 $8,580 
CSA 118 $2,065 133 $2,604 
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IMPROVEMENTS NEEDED IN 


a 


ADMINISTRATION OF THE PROGRAM 
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The Department's administration of the program has not 
been adequate. Several areas need improvement, including: 


--Assessment of employment gains realized by minorities 
and women. 


--Monitoring of the compliance agencies. 
~-Grsidance to the compliance agencies. 
--Training of compliance perscunnel. 


NEED FOR ASSESSMENT OF 
MINORITIES' AND WOMEN'S EMPLOYMENT GAINS 


Nine years have passed since Executive Order 11246 was 
issued, but the Department does not yet have a fully opera- 
tional system to measure the Federal nonconstruction con- 
tractors' progress in improving the employment of minorities 
and women. 


The Department has implemented a system to assess 
women's end minorities’ progress. Effective March 1973, the 
compliance agencies were required to submit coding sheets 
showing employment data by nine basic job categories (e.g-, 
officials and managers, professionals, laborers, etc.) to 
the Department after each compliance review. When collected 
and processed, the data would summarize Federal contractors’ 
work forces, goals, and achievements in employing minorities 
and womer. Department officials said that this system would 
allow the Department to evaluate individual compliance re- 
views ana the compliance agencies’ overall efforts by 
examining the goals established and the contractors’ progress 
in fulfi.ling those goals. 


The Department's system was not fully operational when 
we completed our fieldwork in October 1974. Problems had 
been experienced in (1) the receipt of compliance agency 


data, (2) correctness of the data received, and (3) proc- 
essing the data through the computerized reporting system. 


Department regulations require that compliance agenc:, 3 


submit coding sheets containing the necessary employment 
data after each review. However, this requirement is not 
being met. From July 1973 through March 1974 the 13 com 
pliance agencies made about 8,900 reviews. The Department 
does not have data showing the number of coding sheets 
received for this same time but did have data showing that 
3,500 coding sheets were received from March 1973 through 
March 1974. Thus, some compliance agencies were not sub- 
mitting the coding sheets as required. 


From July 1974 through September 1974, the Department 
examined about 4,600 coding sheets submitted by the com- 
pliance agencies from March 1973 through September 1974. 
On, the basis of, this examination, the Department rejected 
about 3,fUV0 because the submissions contained errors or 
were now’ compiled in the required format. 


DOD developed a computerized management information 
system to measure the progress of nonconstruction con- 
trac'.ors. DOD conducted about 43 percent of the approxi- 
mately 45-450 reviews the 13 agencies made from July 1, 
4971, to March 31, 1974. 


DOD summary statistics for contractor facilities re- 
viewed in calendar year 1973 showed that the total number 
of employees declined from about 4.6 million in 1969 to 
about 4.4 million in 1973. However, the report also showed 
that minorities and women experienced increases in employ- 
ment as a percentage of total employment for almost all 
job categories. 


GSA had not implemented any management system to 
assess its nonconstruction contractors‘ progress at the 
time of our review. However, in February 1975 GSA informed 
us that it had taken action to establish a system which 
will enable continuing measurement of the employment rates 
of minorities and women by the nine major job categories 
in all contractor facilities reviewed by GSA. In addition, 
data will be collected which will identify minority and 
female represontation in tho personnel actions of hiring, 


promotion, and termination taking place in contractor 
facilities under review by GSA. According to GSA, this 
system will enable contractor progress to be assessed. 


DOD's system, GSA‘'s system, and the Department's sys- 
tem are ~imilar in certain aspects. Each of these systems 
requires the compliance officers to report current data and 
prior-year data on the number of males, females, minority 
mal ard minority females employed in each of nine basic 
job categories in each contra_tor's work force. 


Congidering the similarity of these systems, we believe 
the Department should (1) consider whether any one of the 
systems or some combination of the three could meet the 
total program needs of all compliance agencies and (2) 
accelerate implementation of the system selected. Because 
the Departuert does net yet have a fully operational sys- 
tem, the progress of Federal nonconstruction contractors 
in improving equal exployment opportunity is difficult to 
measure. 


In February 1975 the Department stated that the filing 
of coding sheets by the compliance agencies had subs antial- 
ly incre-sed and that from July through December 1974 about 
5,600 coding sheets had been received. However, the 
Department, on January 20, 1975, released its first report 
on its s),atem to assess the employment gains realized by 
minoriti-s and women. This report shows that the Depart- 
ment's system is still not fully operational inasmuch as 
the report is based on data received from only 655 con- 
tractors. 


NEED TO INCREASE MONITORING 
OF THE COMPLIANCE AGENCIES 


Nonconstruction contractors employ about 25 million 
employees, or over 80 percent of the estimated 30 million 
employees covered by the Executive order. The compliance 
agencies are allocating most of their staff and making 
tw ot Of their reviews on nonconstruction contractors. Our 
review indicates that the Department needs to increase its 
monitoring of the nonconstruction compliance program-- 
particulerly in tho regional offices. 


EE 


Unc.c the Executivo ordor the Department is responsiblo 
for administoring the nonconstruction program, including 
monitoring the compliance agencies to insure that they aro 
performing in accordance with the order and the Department's 
guidelines. At the rogional officcos visitod--Chicago, 
Philadelphia, and San Piancisco--the Department's staff 
devoted virtually no effort to monitoring the compliance 
agencies’ enforcement of the Exccutive order at noncon- 
struction contractors during fiscal years 1972, 1973, and 
1974 (through March 31, 1974). During the same period, 
the DOD and GSA regional staffs spent most of their time 
on the nonconstruction program, 


Below are the Department's and the two compliance 
agencies’ allocations of staff to tho nonconstruction pro- 
gram in the three regions visited. | 


Professional Staff (as of March 31, 1974) 


Department 
of 
Labor _ DOD orn GSA 
Non- Non- Non- 
con- con- con- 
struc- struc- struc- 
Locations Total tion Total tion Total tion 
Chicago (note 
a) 2 0 48 47 12 9 
Philadelphia- 1 0 42 40 
Washington, 
D.C. (note b) 22 15 
San Prancisco 
(note c) 4 1 20 19 lo 2 
Total 7 L 110 106 44 33 


4Includes Cleveland suboffice for the Department. 
bGSA regional office located in Washington, D.C., but 
responsible for same area as tho Department's 
Philadelphia regional office. 

Includes Los Angeles suboffice for the Department, 
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DOD and GSA staffs, which performed about 59 percent of 
the reviews during fiscal years 1972 and 1973 and through 
March 31, 1974, have been incr: sing. GSA‘s noncon ~tion 
program increased from a $1,16: 00 program with 48 , 
fessionels in fiscal year 1972 an estimated $2,604,000 
program with 94 professionals in fiscal year /4. DOD's 
total field personnel increased from 149 in lit, *~ 509 
in March 1974. In fiscal year 1974 DOD estimatec that 
$8,580,C90 of the total funds of $8,845,000 and 402 of the 
415 proiessional staff as of March 31, 1974, in the 
compliance program were assigned to the nonconstruction 


program. 


The Department determined that its field staff should 
concentiate on the construction program primarily because 
it believed that areawide plans in the construction 
industry were necessary to resolve severe problems of 
underutisization of minorities and discrimination in the 
construction crafts. The Department believed that the 
development and monitoring of areawide plans required 
central coordination. Another reason cited by Departmen 
officia's for the emphasis given to the construction program 
by its field staff was the visibility of construction con- 
tractors to the community. When minorities were not 
utilized on construction sites, it became readily apparent 
to the community. In order to minimize canmunity pressure, 
the Department policy was to concentrate on improving 
minority; representation in the construction industry. 


Department's evalu ons © 


compliance agencies’ programs 


In fiscal year 1972 the Department evaluated the non- 
construction programs at all 13 compliance agencies to 
detormine the agencies’ effectiveness in carrying out the 
program. However, the scope of these evaluations was 
restricted to work done at each agency's headquarters. 
These limited evaluations identified certain deficiencies 
in stafting, training, conducting compliance reviews, and 
issuing show-cause notices. Recommendations for corrective 
actions were directed to the compliance agencies. 
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Since the 1972 evaluations, comprehensive foll-wup 
reviews had been done a: only 1] of the 13 compliance 
agencies--NASA. In April and September 1973 the Department 
reevaluated NASA‘s contract compitance progam and foand 
several dsficiencies, imsciadiag the failure to folleyv 
Department requirements and guidelines. A.» previoucsy 
noted, effective August 1, 1374, DOD and AX uscumed most 
uf NASA's compliance responsibility. 


In its fiseal year 1975 program plu, IFCC indicated 
that it intends to conduct a formal evaliciion ef each 
compliance agency. 


Cj tment's rev. of a ‘oved 


The 13 compliance agencies made about 28,700 reviews 
and approved about 18,900 AAPs of nonconstruction con- 
tractors during fiscal years 1973 and 1974 through March 31, 
1974. The lepA&rtment stated that during fiscal years 1973 
and 1974 it performed 190 desk audits as part cf its 
monitoring responsibilities. A desk audit consists of 
such activities as reviewing complaint investigation reports 
or compliance review reports prepared by compliance officers 
and pro.iding advice to the compliance agencies on further 
actions needed. 


The Department also stated that these 190 desk audits, 
with a few exceptions, included an analysis of the con- 
tractors’ AAPs previously approved by the compliance 
agencies. However, we were unable to evaluate the adequacy 
of the Depurtment's reviews of AAPs because in most a.i- 
stances the Department's files did not contain adequate 
documentation showing the results of its reviews. 


The Department further stated that it was taking action 
to substantiate future reviews of AAPs in its files. 


Department's plans to increase 
monitoring of the compliance agencies 


The Department stated in November 1973, during hearings 
om a supplemental appropriation request, that: 


12 


"The Employment Standards Administration (ESA) is 
awar> that the contract compliance program is not 
meeting all of the goals established for it. We 
have determined that the most significant obstacle 
is the lack of resources for ESA to provide the 
leadership for the compliance agencies envisioned 
in Executive O:fer 11246. We must develop our 
leaé agency role if the total contract compliance 
progzam is to be effective. To co this, we are 
requ2sting 26 positions and $351,000 for this 
function." 


In December 1973 the request for 26 additional positions 
received approval and increased OFCC's authorized strength 
from 104 to 130 employees. As of June 30, 1974, OFCC had 
126 employees, including 103 permanent and 23 temporarily 
detailed to OFCC from other parts of the Employment 
Standards Administration. Sixty-four of these employees 
were assigned to the 10 regional offices. 


In testimony before the Subcommittee on Fiscal Policy 
of the Joint Economic Committee on September 12, 1974, the 
Director of OFCC indicated that the Department staff on 
the nonconstruction program would be augmented by an 
additional 17 positions. He also said he had directed that 
50 percer. of the regional office staff time be devoted 
to monitoring the noncor struction programs of compliance 
agencies. 


NEED FOR IMPROVED AND TIMELY 
GUIDANCE TO COMPLIANCE AGENCIES 

As previously indicated, the Department has prescribed 
guidelines to the compliance agencies for their use in 
administering the program. Also, OFCC has provided guidance 
to compliance agencies on a case-by-case basis concerning 
some issues. The guidelines prescribed by the Department 
cover such areas as performing compliance reviews, required 
contents 2f AAPs and goals and timetables, confidentiality 
and disclosure of information obtaine“ from contractors, 
and testing and selection procedr_es. 
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Compliance agencies have indicated, however, that 
guidance from the Department has not been timely and complete 
in the following areas. 


Areas Needing Improved and Timely Departmental 


Guidance 
Com= Con=- Goals Af- Con— Employee 
pli- tents and fect~- fiden- testing 
ance of time- ed Back=- tial- znd 


en reviews AAPs tables class a. it selection 
Ades rabies —P3ayY sty. seiections 


AEC x 

USDA x x x x 
AID x x x x 
‘Commerce an x i ae x x x 

DOD x x x x x x 

GSA x x x x x x 
HEW x x x 

Interior x x x x x x 
Trans- 

portation Xx x x x 
Treasury x x x 

USPS x x 

VA x x x 
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Affecteé-class identificatio: 
and related remedies 


Eleven of the 13 compliance agencies cited a need for 
improved guidance on affected-class problems and related 
remedies. “Affected class" refers to employees who have 
been discriminated against and continue to suffer the effects 
of that discrimination. Revised Order No. 4 states that a 
remedy for members of an affected class must be provided for 
a contractor to be found in compliance. Neither the order 
nor any other Department guidelines establish specific 
criteria for remedying affected-ciass problems. According 
to a Department official, remedies can include revised 
transfer and promotion systems and financial restitution 
such as Dackpay. 


DO: and GSA compliance officers often included affecv.ed- 
class determinations as part of compliance reviews. How- 
ever, DOD and GSA regional officials informed us that they 
needed ciditional guidance on remedies. In June 1973 DOD 
requested the Department to provide guidance on this matter. 


Officials of three other compliance agencies said their 
officers had problems in determining whether affected-class 
situaticnas existed or whether backpay was needed because 
the Department had not provided sufficient instructions or 
guidelines for making such determinations. 


Until adequate guidance is provided, compliance agen- 
cies will be reluctant to initiate remedies when affected~ 
class problems are identified--notwithstanding the fact 
that such remedies as backpay relief could act as strong 
deterrar.ts to discrimination. 


The Department issued a memorandum to all compliance 
agencies in May 1974 explaining its contract compliance 
program priorities and plans, including issuing new or 
revised regulations on affected-class, backpay relief, and 
testing and selection procedures during fiscal year 1975. 
In July 1974 the Department circulated proposed guidelines 
on selection procedures to the agencies for comment, and 
the Department stated that it was working with the Equal 
Employment Opportunity Coordinating Council on the guide~ 
lines. Also, the Department's plans called for it to 
normall:’ respond within 10 days after receiving requests 
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for specific guidance or clarification from compliance 
agencies. As of February 1975 the Department. had not issued 
the new or revised regulatiors. 


NEED FOR IMPROVED TRAINING OF 
COMPLIANCE AGENCY PERSONNEL 


From time to time the Department conducts and partici- 
pates in training activities for compliance agency personnel. 
For example, in 1974 the Department held a training session 
for all compliance agencies concerning newly issued De- 
partment guidelines. The Department also participated in 
training sessions conducted by seven compliance agencies 
concerning the new guidelines. 


The Department, however, has not established a 
centralized training program to train all compliance per~ 
sonnel Hesponsible for implementing the program. Cen~ 
tralized training would furnish compliance personnel from 
differerft agencies a common base of instruction and should 
provide for more uniform application of Department guide- 
lines. 


Instead, in May 1974, the Department directed each 
compliance agoncy to institute training programs to insure 
that its staff was able to professionally investigate and 
conciliate in a manner consistent with Department policies 
and guidelines. Each agency was to insure that its com- 
pliance personnel knew all Department regulations, orders, 
and guidelines. The rationale for assigning training 
responsibility to the compliance agencies centered around 
(1) the lack of funds to establish a training program and 
(2) the authorization of only two training officers to 
conduct OFCC training programs. 


Most compliance agency officials informed us that 
they rolied primarily on on-the-job training rather than 
a formal training program. In our opinion the small size 
of compliance staffs (see app- II) at most agencies could 
be a primary reason for this. 


The DOD Chicago rogion has a 2-yoar, on-tho-job 


training program. A handbook establishes guidolines Nn the 
number of hours to bo devoted to various topics relat 4 to 
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comp.iance reviews. During the first year the trainee is 
usually assigned to a three- or four-man team and performs 
vari-us segments of the compliance review. An experienced 
compliance officer and the team leader review all work. 
Duri*g tho gocond yoar the trainee may conduct complete 
reviews of smaller contractor facilities. 


In the GSA Chicago region, trainees are given 2 weeks 
of training on the Department's rules and regulations. The 
now trainee then accompanies an experienced compliance 
officer on several reviews--usually for 4 weeks-~in which 
the trainee may bo involved in as many as six or seven 
yaview situations. Following this, the trainee usually 
conducts compliance reviews on his own. 


The Federal Government provides centralized interagency 
training through the Civil Service Commission for in-house 
Equel Employment Opportunity programs. EEOC has made known 
its intentions to establish a training academy to provide 
protessional training for compliance personnel on matters 
relating to title VII of the Civil Rights Act of 1964. 
However, in the nonconstruction contract compliance program, 
each compliance agency must provide staff and facilities 
to meet its own training needs. 


In recent tostimony before the Subcommittee on Fiscal 
Policy of the Joint Economic Committee, GSA'S Director of 
Civil Rights stated that the current training program was 
not the most desirable and referred to the duplication of 
noruniform training. He proposed that the Civil Service 
Commission be authorized to provide the necessary basic, 
advanced, and executive level interagency contract com 
pliance training. He said centralized training would help 
to: 


--Insure maximum productive use of available training 
facilities. 


~--Reduce substantially the cost for each contract 
compliance trainee. 


--Achiove contralizod planning and standardized 


exocution ¢43 woll as evaluation of the contract 
complianco training offort. 
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-Establish a minimum acceptable quality of training 
for a well defined and steadily increasing training 
demand. 


As will be discussed in chapter 3, our review disclosed 
several weaknesses in the compliance agencies’ implementation 
of the nonconstruction program--including the approval of 
AAPs which did not meet the Department's guidelines. We 
believe these weaknesses are partly attributable to the 
need for more effective training vf compliance officers. 


The Director of OFCC agreed that a centralized training 
program would help to insure that compliance agencies were 
uniformly implementing the OFCC nonconstruction program 
requirements. He stated that because of the small size of 
most of the compliance agencies, oFcC's responsibility 
should be to provide the training necessary for implementing 
an effective program. He also stated that the training 
responsibility was assigned to the compliance agencies in- 
stead of to OFCC because funds were insufficient to estab- 
lish a training program. 


CONCLUSIONS 


The Department must improve its role as a lead agency 
if the total contract compliance program is to be effective. 
A current assessment of nonconstruction contractors’ progress 
in improving their employment of minorities and women is 
needed. 


The Department's monitoring of the nonconstruction 
program must be an integral part of its lead agency role 
since the majority of the compliance agencies’. efforts are 
concentrated in the nonconstruction program and most of 
the workers covered by the Executive order are employed 
by nonconstruction contractors. 


Until the Department provides improved and timely 
guidance to compliance agencies, the adequacy of compliance 
reviews performed will remain a problem. (See ch. 3.) 
Centralized training is needed to supplement on-the-job 
training and to better prepare compliance officers to 
administer the program in accordance with Department guide- 
lines. 


spare ttt 9 | Sk Naps NEES 5 a ae 


RECOMMENDATIONS TO THE 
SECRETARY OF LABOR 


Ze 


We recommend that the Secretary: 


--Accelerate implementation of a system to measure 
the progress of nonconstruction contractors and to 
assess program shortcomings in increasing and 
aevancing minorities and women in the work force. 


--Place greater emphasis on monitoring the noncon= 
struction program. 


--Provide adequate and timely quidance to compliance 
azencies, especially in areas where agencies have 
requested assistance to perform more complete com~ 
pliance reviews. 


--Establish training courses for compliance officers. 
hs a supplement to on-the-job training, centralized 
training should be offered to compliance officers 
from all compliance agencies. 
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CHAPTER 3 
PROGRAM IMPLEMENTATION BY COMPLIANCE AGENCIES 
LLU, BY COMPLIANCE AGENCIES 


Several weaknesses in the compliance agencies' im- 
plementation of the nonconstruction program were: 


--At least two compliance agencies, DOD and GSA, were 
approving AAPs that did not meet Department guide- 
lines. 


--Some compliance agencies were reluctant to initiate 
enforcement actions and their conciliations with 
contractors exceeded Department time limits. 


--Of the 13 compliance agencies, 12 had not identified 
all contractors for which they were responsible. 


* 
-~-Most compliance‘ agencies were not reviewing an ade- 
quate proportion of the contractors for which they 

were responsible. 


--Some compliance agencies were not always conducting 
the required preaward reviews and some contracting 
agencies were awarding contracts without requesting 
compliance agencies to conduct preaward reviews as 
required by Department guidelines. 


AAPS NOT MEETING GUIDELINES 
—S SU TDELINES 


DOD and GSA approved AAPs that did not meet the De- 
partment standards of Revised Order No. 4, issued in 
December 1971. To meet the order's standards for accept- 
ability, an AAP must include specific types of data, in- 
Cluding (1) analysis of the contractor's work force to 
determine the utilization of minorities and women, (2) 
identification of job classifications in which minorities 
and/or women are being underutilized, (3) goals for im- 
proving the employment of minorities and women when a 
contractor is found to be deficient, i.e., when the con- 
tractor is employing fewer minorities and/or women than 
would reasonably be expected considering their availability 
within an area where the contractor could be expected to 
recruit, and (4) timetables for achieving those goals. 
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According to the Department's guidelines, if contractors 
follow this program, they should be able to increase the 
utilizaticn of minorities and women at all levels and in 
all deficient segments of their *k forces. 


To determine whether AAPs ay, ved by DOD and GSA met 
the Department's guidelines, we analyzed a random sample 
of 120 approved during tne first 9 momths of fiscal year 
1974--20 ky DOD and 20 by GSA in eac” of the 3 regions re- 


viewed. 
Analyses of Approved AAPs 
GSA DOD 
Not meeting Not meeting 
Number g.idelines Number guidelines 

Region meviewed Num- Per- reviewed Num- Per- 

ber cent ber cent 
Chicago 20 13 65 20 3 15 
Philadelpnia- 20 4 20 

Washington, 
D.C. 20 16 80 

San Francisco 20 13 65 20 s 25 % 


Total 60 42 70 60 12 20 
Concezning AAPs which we determined did not meet 
Department guidelines, GSA regional officials agreed with 
our analy.2s in 25 of 42 cases and DOD regional officials 

agreed in 10 of 12 cases. 


The most frequently noted types of deficiencies dis- 
closed by our analyses are listed on the following page. 
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Deficiencies in Approved AAPs 


Number of AAPs 
San Philadelphia- 
Deficient areas Chicago Francisco Washington, D.C. Total 


Breakdown of job 
categories 12 9 10 31 


Goals and 
timetables 15 11 3 29 


Work force util- 
ization analysis 16 16 9 41 


In AAPs that did not contain a sufficient breakdown \ 
of job categories, we found, for example, that an AAP 
showed 1 contractor employed 49 officials and managers. 
However, the AAP did not show the number of employees by 
race and sex in each of ‘the different types of job classi- 
fications within the category entitled “officials and 
managers." 


We noted that on May 17, 1972, the Deputy Director of 
GSA's Office of Civil Rights sont a momorandum to all GSA 
rogional directors of civil rights which stated, in part, 
that: 


“It has come to our attention that contractor 
Affirmative Action Plans are being accepted which 
contain utilization analyses and goals and time- 
tables identified by EEO-l1 categories such as 
Officials, Managers, Professionals, etc. 


"This practice is not in compliance with COFCC's]) 
Revised Order No. 4 which states in Section 
60-2.11, Required Utilization Analysis, that 

the contractor must do an analysis of all major 
job classifications at each facility to deter- 
mine if women and/or minorities are being 
underutilited.* * * 
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"urderutilization analyses and goals established 
by EEO-l. category are often meaningless, For 
example, the category of officials & managers 
usually includes company presidents and keypunch 
supervisors which certainly are not jobs with 
similar content, wage rates and opportunities. 
Further, if the contractor establishes a goal 

of two females in Officials & Managers, it is not 
claar if the goal is in an executive position 

or if it means two more keypunch supervisors. 

If it is the latter, this is not really an affir- 
mative action goal as it is probably an area 
where females are utilized exclusively." 


Although Department guidelines require AAPs to be 
based on job classifications, GSA representatives questioned 
the reasonableness of requiring small facilities to prepare 
AAPs using job classifications rather than the nine broad 
EEO-l categories. 


Anvuther type of deficiency noted was that AAPs did not 
contain joals and timetables when appropriate. For example, 
a contractor identified a job in which, on the basis of 
their availability within an area where the contractor 
could be expected to recruit, it was dotorminod that tho 
contractor was underutilizing minorities and women. 


However, the contractor either failed to set goals or 
set goals which were not specific enough to correct the 
underutilization. 


A third type of deficiency noted was that AAPs did not 
contain adequate work force utilization analyses. For 
example an AAP showed the total number of employees in a 
particular job classification by race and sex, but the AAP 
did not adequately analyze the total number of persons in 
the com.unity with that particular job skill to determine 
if the contractor employed fewer minorities and females in 
that joh clessification than would reasonably be expected. 


Department guidelines require that in determining 
whether minorities and women ar being underutilized in 
any job classification the contractor must considor certain 
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specific factors. In the case ./ an analysis of the 
utilization of minorities, for example, the contractor 
must consider at least the following factors; 


--The minority population of the labor area surround- 
ing the facility. 


~-The size of the minority unemployment force in the 
labor area Surrounding the facility. 


~-The percentage of the minority work force as com- 
pared with the total work force in the immediate 
labor area. 


--The general availability of minorities having 
requisite skills in the immediate labor area. 


~-The availability of minorities having requic ite 
skijls in an area in which the contractor can 
reasonably recruit. 


~-The availability of Promotable and transferable 
minorities within the contractor's or nization. 


--The existence of training institutions capable of 
training persons in the requisite skills. 


--The degree of training which the contractor is 
reasonably aole to undertake as a means of making 
all job classes available to minorities. 


Representatives of GSA, DOD, and selected contractors 
Stated that one persistent problem in developing acceptable 
AAPs was that the data necessary to analyze all of the 
eight factors listed above was not always readily available. 


A deficient AAP does not, by itself, indicate that a 
contractor is not committed to the Equal Employment Oppor- 
tunity program. However, developing AAPs which contain 
adequate utilization analyses and set goals and timetables 
when appropriate is the initial step in improv ig che con- 
tractors' positions. These pléns can be use? -O evaluata 
a contractor's progress in achieving or makiog a good faith 
effort to achieve tho goals and timetablos ostablishad. 


24 


Suit filed by public interest group 
alleging approval of deficient AAPs 


The Legal Aid Society of Alameda County, California, 
is a federally funded law project which represents low- 
income minority persons in Alameda County. Part of its 
duties involve overseeing the enforcement of laws relating 
to equal employment opportunity. 


In February 1973 the society and others filed a com- 
plaint against the Department and USDA seeking, in part, 
enforcement of the requirements of the Executive order. 
Subsequentiy, the society filed a motion for partial sum- 
mary judgment with the U.S. District Court for the Northern 
District cf California to stop USDA from approving AAPs of 
contracitc.s in Alameda County which did not comply with 
Department regulations. The motion claimed that 29 AAPs 
approved by USDA in Alameda County from August 1972 to 
January 1973 were actually violating Department regulations. 


Some of the violations cited were similar to the de- 
ficiencies noted during our review of DOD- and GSA~approved 
AAPs. Generally, the violations dealt with (1) inadequate 
utilization analyses to show each job category in which 
the contrictor was deficient in utilizing minoritizs and 
women, (2) failure to establish adequate ¢ and time- 
tables to correct each deficiency, and (3) lure to in- 
clude additional ingredients required by De...ctment regula- 
tions--such as the availability of promotable or transfer- 
able minorities and females within the contxactors' organi- 
zations ard the failure to include commitments to undertake 
specific programs for training minority and female employees. 


On June 20, 1974, the court ruled in favos of the 
society and required USDA to rescind its approval of the 
29 AAPs and to institute enforcement proceedings against 
the contractors. A USDA official informed us in March 1975 
that USDA had taken action to comply with the court ruling. 


AAPs not } cepared 


Department guidelines roquire Federal contractors to 
dovelop acd maintain current AAPs, with cortain oxcoptions. 
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These guidelines refer to prior problems of comp). iance 
agencies in that many contractors did not have AAr> on file 
when a compliance investigator visited a contractor estab- 
lishment. 


As shown below, our analysis of the show-cause notices 
issued by the 3 DOD and GSA regional offices showed that 
56 of the 148 notices issued from July 1, 1972, through 
March 31, 1974, dealt with the contractor's failure to pre.- 
pare a written AAP or update a proviously prepared AAP 


DOD GSA 
Show- No AAP Show- No AAP 
cause prepared cause prepared 
notices or Per- notices or Per- 
Region issued updated cent issued updated cent 
Chicago 40 17 43 11 5 45 
Philadelphia- 6 4 67 
Washington, 
D.C. 43 12 28 
San Francisco 4 a 75 44 15 34 
Total 50 24 48 98 22 33 


DOD and GSA headquarters officials informed us that 
contractors were not routinely given the Department guide- 
lines tor preparing AAPs. As a result, some contractors 
may not be fully aware of their equal employment opportunity 
responsibilities when they receive a Federal contract. 


In commenting on this report, GSA stated that there 
appeared to be a great need to insure that each contractor 
fully understands exactly what it is expected to do and 
when this should be done. GSA cited a number of actions it 
had taken to increase contractors' awareness of their re- 
sponsibilities under the Executive order (see p. 60). 
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ENFORCEMENT ACTIONS NOT TAKEN 


Compliance agencies are reluctant to initiate enforce- 
ment act'on when contractors are not in compliance with the 
Executive order; in-tead, they rely on extended concilia« e 
tions anc negotiations with contractors to achieve coni- 
pliance. In some instances conciliation exceeded the time 
limits aslowed by the Department, 


Departmont regulations issued in January 1973 state 
that, except in cases of delays for good cause, an agency 
must approve a contractor's AAP or issue a show~cause 
notice within 45 days from the date of the initiation of 
the onsite investigation. A show-cause notice for non- 
compliam.e with the Executive order gives a contractor 30 
days to explain why enforcement measures should not be 
initiated. If the contractor fails to show good cause or 
fails to remedy the noncompliance, regulations authorize 
various enforcement measures, including withholding of 
progress payments, contract cancellation, debarment from 
future Federal contracts, and referre\ to the Department 
of Justice for court action. The contractors must be 
given the opportunity for a formal he ring before these 
measures are imposed. 


From July 1, 1971, through March 31, 1974, the com- 
pliance agencies conducted about 45,4#%. nonconstruction 
reviews. A total of 535 show-cause notices were issued, 
which represented about 1.2 percent of the reviews con- 
ducted. Two agencies imposed stronger enforcement actions 
“gainst 14 contractors. Im one case a contractor was de- 

arred from future Federal contracts. Thirteen trucking 
© panies were referred to the Department of Justice for 
ap, ropriate legal action, and a consent decree has been 
entered into under which the companies have agreed to stop 
their discriminatory practices. 


DOD and GSA officials said they attempted to persuade 
contractors to comply with the Executive order and imple- 
menting juidelines through conciliation rather than by 


lregulatlons effective May 15, 1974, revised the time limit 


to 60 days from the date of receipt of the contractor's 
AAP and supporting documentation. 
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Commerce and Treasury 
id they preferred to issue warning 
ause notices to contractors which 
reguirements. The 


invoking formal enforcenent actions. 
Depar i ment officials sa 
letters rather than show-c 


did not fully respond to the program's 
Treasury Department, as of June 1974, was developing writter 


enforcement procedures. According to Treasury officials, 
these procedures will insure that enforcement actions 
authorized by the Executive order would be fully used when 


warranted. 

ation over enforcement. The 
NASA program before re- 
lity and concluded that 
tices or take en~- 
otice NASA issued 
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NASA also stressed concili 
Department made two reviews of the 
assigning its compliance responsibi 
NASA was reluctant to issue chow-cause no 
forcement actions. The last show-cause n 


was in March 1972. 


« 
proionyed conciliation with contractors 


ovide for conciliation as a 


way of obtaining compliaice with the Executive order, but, 
as previously stated, compliance agencies must either ap~ 

prove contractors’ AAFPS OF issue show-cause notices within 
a certain time limit. We noted instances in which GSA had 


not complied with the time limit. 


a 
Department regulations pr 


o GSA region, in 6 out of 10 cases 
mply with the Department's t ime 
limit. These reviews were initiated before May 15, 1974, 
when the regulations were changed to allow compliance 
agencies 60 days to approve contractors’ AAPS or issue 
show-cause notices. For example, GSA made an onsite com- 
pliance review of a co tractor on July 19, 1973, but as oO 
August 28, 1974, had not approved the contractor's AAP or 


issued a show-cause notice. 


In the San Francisc 
selected, GSA did not col 


one contractor facility where Gs 
in October 1973 had several deficie 
t a list of the dvticiencias to 
mber 1973. The contractor replied 
but the GSA compliance office: 
isted. As of August 19 
d been held in aboya 


In another example, 
made an onsite review 
cies in its AAP. GSA sen 
the contractor in Dece 
twice to the deficiencies, 
determined that pro 
this facility's comp 


blems still ex 
liance status ha 


nce 


pending receipt of additional data. Also, n° show-cauce 
notice haa been issued and no enforcement action had been 
taken against this contractor. 


In March 1973 GSA issued a memorandum to its regional 
offices stating show-cause notices should be issued to 
utilicy contractors found in noncompliance with Department 
regulations and that referral to the Department of Justice 
would be necessary 4£ contractors subsequently refused to 
comp] y¥ with the regulations. our review showed, however, 
that GSA was not fully complying in all instances with this 
memorandum. For example, GSA's San Francisco region re~ 
viewed a utility contractor in January 1974. GSA officials 
held a conciliation meeting in May 1974 to discuss deficien- 
cies in the contractor's AAP, but, as of August 1974, the 
cont.actur's AAP did not conform to Department regulations. 
A GSA regional official said that, because the contractor 
supp} ied power to certain Federal facilities, he thought 

a shww-cause notice would accomplish nothing and debarment 
of the contractor could not be considered. Therefore, he 
planaed to continue conciliation until a satisfactory AAP 
was obtained. 


In GSA'S Washington, D.Ceoe region, four instances in- 
yolving utility contriictors were noted in which there was 
extended cenciliation after issuance of a show-cause notice. 
The four show-cause notices were outstanding from 9 to 14 
mor *hs at the time of our fieldwork. Headquarters offi- 
cieis advised us that conciliations were slow but that im- 
poring strony2r enforcement actions, such as debarment of 
utility contr ctors, was not practical because they usually 
were the onl suppliers available to the Federal Government. 


At the DOD regional offices in philadelphia and San 
Francisco, selected case files reviewed did not disclose 
any indications of excessively delayed conciliation. How- 
ever, a DOD San Francisco region internal review report 
issued in April 1974 showed that 33 reviews, OF 17 percent 
of the 195 reviews examined, were in the review process 
from 60 to 245 days. The report concluded the primary 
reason some re’ 2WwSs required such a long time to complete 
was that compliance officers did not prepare and submit 
their review reports on time. The report cited one case 
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which was in the review process 186 days and should have 
resulted in the issuance of a show-cause notice because the 
contractor was not complying with Department guidelines; 

ft wever, there was no indication that the compliance officer 
ever recommended issuing a notice. 


In testimony on September 12, 1974, before the Sub- 
committee on Fiscal Policy of the Joint Economic Committee, 
the Deputy Assistant Secretary of Defense for Equal Oppor- 
tunity indicated that, during the program's formative pe- 
riod, the accepted practice was to focus upon conciliation 
and negotiation between DOD and the contractor. He added 
that, since the program had matured, DOD no longer antici- 
pated protracted periods of conciliation and negotiation. 


We believe compliance agencies should take enforcement | 
action against contractors found in noncompliance with 
Department regulations and rely less on conciliation and 
negotiation. The almost nonexistence of enforcement actions 
taken could imply to contractors that the compliance agen- 
cies do not intend to enforce the program. 


Although we helieve the compliance agencies should more 
effectively meet their responsibilities under Executive 
Order 11246 and the implementing regulations, we again note 
that Revised Order No. 4 may be in violation of Federal pro- 
curement law, since it should set forth more definite stan- 
dards and criteria to apprise prospective bidders of the 
basis on which their compliance with the equal employment 
opportunity requirements will be judged. 


CONTRACTOR UNIVERSE NOT IDENTIFIED 


Department guidelines provide that each compliance 
agency is responsible for insuring that contractors in its 
assigned area comply with the Executive order. llowever, 
the Department has not developed a method or system to 
identify all contractor facilities for which each compliance 
agency is responsible. 


licadquarters officials at 12 of the 13 nenconstriuction 
compliance agencies advised us that they did not have com- 
plete information on the identity of all contractor facili- 
ties for which their agencies were responsible. GSA and DOD 
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officials at the three regions we visited also said they 
did not have complete information on all contractor facil- 
ities in their regions. 


NASA officials stated that they had complete informa- 
tion. However, NASA was responsible only for contractors 
having NASA contracts and located on or near NASA installa- 
tions. 


At present no single source of information within the 
Department identifies all contractors subject to Executive 
Order 11246. The Department estimates that approximately 
275,000 Federal nonconstruction contractors are subject to 
the provisions of the Executive order. For many years the 
Depart..ent's goal has been to obtain a complete list of all 
Federai contractors. However, at the time of our review, 
the Deoartment did not have this capability. 


A 1972 DOD study on the implementation of the contract 
compliance program specifically addressed the problems 
caused by the lack of complete contractor information. The 
study pointed out that a great amount of time and effort 
was often required to determine whether or not individual 
contractors were holding or have held Federa? contracts. 
The study indicated DOD believed it had reasonably good in- 
formation on DOD contractors but little or no information 
on contracts awarded by other agencies in pOD-assigned in- 
dustry codes. 


The study further stated that, in addition to the time 
lost in trying to identify Federal contractors, there was 
reason to believe that many contractors were never identi- 
fied and thus never reviewed. The study concluded that all 
compliance agencies urgently needed a comprehensive list of 
Federal contractors. 


Current Department efforts 1n identifying contrac+urs 
subject to the Executive order center on a joint Department- 
EEOC reporting form (Employer Information Report). All em- 
ployers with 100 or more employees and subject to title VII 
of the Civil Rights Act of 1964 and/or Executive Order 
11246 are required to submit the reporting form yearly. 

The Department has the reports compiled by industry and 
dist-ibutes the lists to the compliance agencies. The 
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Department estimates that about 275,000 nonconstruction 
contractors are subject to the provisions of Executive 
Order 11246; however, according to a Department official, 
the lists include only about 92,000 contractors. The lists 
are distributed to the compliance agencies about a year 
after the contractors complete the reporting forms. This 
delay was attributed to the time needed to compile the 
lists. 


in June 1974 DOD informed the Department in a planning 
document that the development of a better workloa universe 
by the Department was a matter which deserved the highest 
priority. DOD stated that estimates were not helpful and 
that what was need-d was definite information that a con- 
tractor was in a specific industry code and had a Federal 
contract subject to Executive Order 11246. In testimony on | 
September 11, 1974, before the Subcommittee on Fiscal Policy 
of the Jotint Econemic Committee, the Director of GSA's Of- 
fice of Givil Rights stated that over 1.1 million out of a 
total of approximately 2.6 million business establishments 
in the United States were included in the industry codes 
assigned to GSA. The GSA official indicated, however, that 
no single source listed all those which had Federal con- 
tracts. Without knowing all contractor facilities for which 
it is responsible, the compliance agency cannot systemati- 
cally select for review those which offer the most potential 
for improving equal employment opportunity. 


OFCC, in an October 1974 memorandum to al] compliance 
agencies, pointed out the need for a complete listing which 
would identify all contractor facilities for which the com- 
pliance agencies were responsible. OFCC informed the com- 
pliance agencies that OFC” would undertake a study of the 
feasibility and cost of curing this additional informa- 
tion. 


We believe that the Department should take all steps 
necessary to obtain a comprehensive listing of contractor 
facilities under each compliance agency's responsibility. 


CONTRACTOR FACILITIES REVIEWED 


Most compliance agencies have been unable to review 
all nonconstruction contractor facilities for which they 
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estimate they are responsible. The following table shows 
for cack compliance agency the number of compliance revicws 
performed during fiscal years 1973 and 1974 (through 

March 31, 1974) expressed as @ percentage of the total num- 
ber of contractor facilities for which those agencies esti- 
mate they are responsible. 


Small Percentage of Government 
Contractor Facilities Reviewed 
Reviews performed 
expressed as @ 
percentage of 


estimated universe 
Fiscal year 1974 


Estimated 

Compliance contractor Fiscal year (as of March 31, 

agency facilities 1973 1974) 
AEC 4,140 14 12 
USDA 21,200 4 2 
AID 1,200 12 4 
Commerce 780 28 20 
DOD 36,000 25 10 
GSA 23,000 13 10 
HEW 4,110 9 8 
Interivr 4,000 19 10 
NASA 260 100 79 
USPS 19 ,000 21 3 
Transporta- 

tion 380 8 7 
Treasury 6,000 8 6 
VA 12,480 1 1 

Tutal 132,550 


Nine of the 13 nonconstruction compliance agencies re- 
viewed less than 20 percent and 3 agencies reviewed 21 to 
28 pe~cent of their contractor facilities in fiscal year 
1973. The data available for the first 9 months of fiscal 
year 1974 indicates that the coverage in fiscal year 1974 
was about the same as for fiscal year 1973. 


In an October 24, 1974, memorandum to the heads of all 
agencies, OFCC stated that it had reviewed the compliance 
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agencies’ resource requests for fiscal year 1976 and had 
Sought to obtain increases for agencies that were not review- 
ing an adequate proportion of their universe. OFCC also 


recommended an increase of 83 st - 


million for the contract compliance program in fiscal year 
1976. 


In selecting contractors for review, the compliance 
agencies relied on internally developed selection criteria. 
GSA's criteria include Selection of contractors with past 
problems, consideration of the status of the local economy, 
and input from community action groups. According to GSA 
officials, compliance personnel are encouraged to schedule 
reviews of several] contractors in the same area. Thus, 
selection may be affected by the proximity to other contrac- 
tors rather than by the 
ties for minorities and women, 


In addition to these Selection criteria, GSA established 
a standard that each compliance officer should complete four 
to six reviews each month. GSA compliance officers in two 
regions indicated that they often selected small contractors, 
which required less time to review, so that they would be 
more likely to achieve the monthly standard. Although De- 
Partment guid »s do not require contractors with fewer 
than 50 employees to prepare written AAPs, contractors re- 
quired to prepare AAPs must prepare an AAP for each facil- 
ity regardless of size, Eleven of the 40 contractors’ fa- 
cilities whose AAPs we reviewed in these 2 regions had less 
than SO employees, Generally, small contractors yield less 


Opportunity for new hires and advancement of minorities and 
women, 


Officials of several other com 
ing DOD, informed us that the size 
force determined the priority of se 
tors were given 


pliance agencies, includ- 
of the contractor's work 

lection--larger contrac- 

priority in performing compliance reviews. 


Since compliance agencies are reviewing only a small 
percentage of their contractor facilities, we believe com- 
Pliance agencies should devote their staff resources to 
contractors which offer the most Opportunities for minori- 


ties and women. Althcugh smaller contractors should not be 
entirely excluded from the review process, the selection 
system used should provide for selecting such contractors 

on a sample basis to achieve the necessary coverage. 


During October 1974 OFCC informed the compliance agen- 
cies that it would attempt to identify additional sources of 
listings of Federal contractors. Using such listings com- 
pliance agencies could advise contractors of their respon- 
sibility to prepare AAPs and require contractors to notify 
them after the AAPs have been prepared. The procedure of 
requiring svtification should encourage contractors to pre- 
pare AAFs and evaluate their equal employment opportunity 
situations even though they may not be selected for review. 
(See p. 25.) 


PREAWARI REVIEWS NOT MADE OR REQUESTED 


Some compliance agencies are granting preaward clear- 
ances without making required compliance reviews, and some 
contracting officers are awarding contracts exceeding $1 mil- 
lion without requesting a preaward clearance from the re- 
sponsible compliance agency. 


Department regulations require that, before the award 
of a contract of $1 million or more, the contracting agency 
request preaward clearance from the responsible compliance 
agency. If the compliance agency has not performed a com- 
pliance review of the contractor within the preceding 12 
months, nreaward clearance may not be granted unless the 
compliance agency makes a preaward review and finds the con- 
tractor in compliance. 


To test adherence to the preaward requirements, we se- 
lected 84 contracts, each exceeding $1 million, which were 
awarded during fiscal year 1974 by GSA, HEW, and DOD. Com- 
pliance sesponsibility for these contracts was assigned to 
DOD, the Department of the Interior, and HEW. 


The compliance agency or contracting agency did not 


comply with Department preaward requirements for 25 of the 
84 contracts selected (29.8 percent), as shown below. 
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Number of contracts 
s Failed to comply 
Complied with Preaward 
Compliance preaward Preaward requested but 


agency requirement not requested not performed Total 


HEW 1 7 12 20 
Interior 2 0 4 6 
pop 56 1 1 58 


39 8 i7 84 
For the eight contracts for which preaward clearances 
were not requested, we could not find, nor could the con- 
tracting agency provide, documentation showing that pre- 
award cleargnces were requested or received. For 17 contracts 
the contrsciing agencies requested and received preaward 
clearanc trom the compliance agencies; however, the com- 
pliance . encies had not made compliance reviews of the 17 
contractors during the preceding 12 months and did not make 
preaward compliance reviews before issuing the clearances. 


According to a Department of the Interior compliance 
official, when a request for preaward clearance is received, 
a preaward review is not performed, even though the prospec- 
tive contractor has not been reviewed during the preceding 12 
months. He stated that preaward clearances were withheld 
only if there were outstanding show-cause notices against 
prospective contractors. 


HEW officials informed us in July 1974 that, because 
only 16 colleges and universities had currently approved 
AAPs, HEW's policy was to grant a preaward clearance to a 
school unless it had reviewed the school's AAP, found the AAP 
deficient, and found that the school was not revising the AAP 
to correct the deficiencies noted. 


An AID official advised us that AID required contrac- 
tors, during a compliance review, to list their current 
Pederal contracts. As a result, AID found instances of con- 
tracts exceeding $l million awarded by other Federal agencie 
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to contractors under AID's responsibility. These agencies 
had not requested preaward clearances from AID. 


CONCLUSIONS 


Efficient implementation of the nonconstruction program 
by compliance agencies is important if minorities and women 
are to achieve equality in employment by Federal contractors. 


The approval of AAPs that do not meet Department guide- 
lines allows contractors to avoid commitments to improve their 
equal employment opportunities. Compliance agencies are not 
following Department guidelines and instead reiy on concili- 
ation rather than impose enforcement measures. The almost 
nonexisteace of enforcement actions could imply to contrac-~- 
tors that the compliznce agencies do not intend to enforce 
the program. 


The program has been hampered because compliance agen- 
cies do uot know all the contractors for which they are 
responsitle. Most compliance agencies have been unable to 
review all contractors for which they estimate they are 
responsible, and contractors not in compliance with the 
Executive order may be receiving Federal contracts because 
of the foilure of compliance agencies and contracting agencies 
to follow the Department's preaward requirements. 


RECOMMENDATIONS TO THE 
SECRETARY OF LABOR 


We recommend that the Secretary: 


--Sample and review approved AAPs to insure that com- 
pliance agencies are complying with Department guide- 
lines and fully document the results of these reviews. 


--Require compliance agencies to take timely enforce- 
ment action on contractors not complying with the 
Executive order. 


--A-sist compliance agencies to better identify contrac- 
tours under each agency's assigned responsibility. 


--Perform periodic tests to determine whether compliance 
ctencies make preaward reviews and whether contracting 
agencies requcst preaward clearances when appropriate. 
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complaints were considered by GSA at the time the compli- 
ance review was porformed. 


We reGognize that there is some coordination and 
consultation between OFCC, EEOC, and the compliance agencie 
on various issues, as GSA's comment indicates. However, we 
believe that our review indicates that there is a need for 
improved coordination on a routine basis between the Depart 
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SCOPE OF REVIEW 


At the request of the Chairman, Subcommittee on 
Piscal Policy of the Joint Economic Committee, and Senator 
Jacob K. Javits, we evaluated: 


--Department guidance to and control over the Federal 
agencies assigned compliance review responsibility 
for nonconstruction contractors. 


--Compliance agencies' efforts in implementing the 
Department guidelines for conducting compliance 
reviews and complaint investigations. 


--Application of enforcement measures available to 
the compliance agencies. 


-~Coordination of compliance review and complaint 
investigation activities between the Department 
and EEOC, 


In accordance with the request, we limited our audit 
to the nonconstruction program, primarily at the Depart- 
ment and two of the largest compliance agencies--GSA and 
20D. We made our audit at each agency's headquartors o 
offices and at regional offices in Chicago; Philadelphia; 
Washington, D.C.; and San Francisco. We did limited 
work at EEOC headquarters and at EEOC regional and 
district offices in Chicago, Philadelphia, and San FPran- 
cisco. We also did limited work at the headquarters 
offices of the other compliance agencies responsible for 
administering the contract compliance program for noncon- 
struction contractors. At these agencies we held dis- 
cussions with agen officials and accumulated program 
data. 
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ravens, Tem, coenmmensin WTLLUAM PmOKMUmME, O18, VICE GPUAINORAR 
a, @ LINO, 10. AO PARKMAN, ALA. 
&. ewes, ors. 4. @, Perr, ace 
© ear rrr es, me. ROAAHAM mEDICOrY, COM 


re ue ’ or. Ly SaeroE, 8, vex, 
te Congress of the United States sasrmr. 
JOINT ECONOMIC COMMITTEE menue 6. CONPEMER, PA. 
an ovene (CREATED PUM BUArTT TO BEC. He) OF amst LAW Dm OTH Comenaes) 
ee ne WASHINGTON, D.C. +0510 
January 21, 1974 
The Honorable Elmer B. Staats 
Comptroller General of the United States 
U. S. General Accounting Office 
Washington, D. ¢:. 20548 
Dear Mr. Staats: 
e The Joint Committee learned in recent hearings that although 


majot legislation arti executive initiatives Nave been implemented in 
the last ten years to improve the economic position of women, their 
position has deteriorated rather than improved in the last decade. It 
eppears that this situation has occurred in part because of the 
sporadic enforcement of Title VII of the Civil Rights Act of 1964 and 
Executive Orders 11246 and 11375. 


Thia Committee is, of course, concerned that Government con- 
tracters end subcontractors might not be instituting the required 
actions designed to insure that there is no discrimination on the basis 
of sex among contractors. The Committee therefore requests that the 
General Accounting Office undertake a review to evaluate the effective- 
ness of the management of the Federal contract compliance program as it 
relates to non-construction industries, 


The GAO's review should examine (1) the adequecy of the Office 
of Federal Contract Compliance (OFCC) guidance to, and controls over, 
the compliance agencies, (2) the adequacy and consistency of compliance 
agencies' procedures and practices for conducting pre-award reviews, com- 
plience reviews, and compiaint investigations, and (3) ‘the resonabjenese 
and consistency of application of enforcement procedures used by the 
compliance agencies specifically with respect to sex discrimination. 
Since it is not feasible to analyze each of the 19 compliance agencies’ 
activitics and their interface with OFCC, GAO might wish to consider 
reviewing the Department of Defense 'and General Services Administration 
compliance aoctivitica at three or four sclected locations throughout 
the United States such as Chicago, Philadelphia, and San Francisco, 

ibe 


With respect to the Equal Employment Opportunity Commisaton 
(ZEOC), the Committee is interested in evaluating the performance of 
EROC'a operations since March 1972, when it receivéd the power to bring 
suite in discrimination cases. Some of tho questions that we would like 
CAO to puraue in its investigation ef sex-based discrimination are: 


{See GAO note, p. 67.) 
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(1) the amourt and adequacy of staff work dev-ted to sex-related discrim- 
ination complaints and how these compare wit. cotal complaints and total 
staff resour-es; (2) EEOC's policy in processing complaints -~ does it 
give priority to class action-type complaints or does it handle csses on 

a tiret-come-first-served basis; (3) the criteria used by EEOC in decidi 
which complaints are sclected for litigation; (4) the attempte heing made 
to reduce th. backlog of complaints; (5) how effectively has EEOC used its 
power to-bring suits; specifically, whether the staffing ie adequate in 
size and expertise to handle the complaints and prepare suits, whether lack 
of internal crganization accounted for the small number of suits brought 
in 1972 and i973, and if so, whether problems in the organizational 
structure have’ en resolved. When at all possible GAO should separate 
sex-related discrimination complaints from other EEOC activity in investi- 


gating the «ove questions, 


s 4 


Interent in your 1eview would be an evaluation of the coordin- 
ation of cor »*liance activities between the Federal contract compliance 
program of OFCC and EEOC's program in private industry. Accordingly, we 
request GAO co also look into the coordination of compliance review and 
e-mplaint investigation activities between OFCC and EEOC. 


It is our understanding that GAO is in the process of conducting 
an oversight review of EEOC’s performance for the Senate Labor and Public” 
Welfare Committee and that your inquiry for us into sex-related discrim- 
ination will be a part of this review. 


It would be appreciated if GAO would advise the Joint Economic 
Scmmittee staff on the progress of this review through periodic oral brief- 
ings, and p.s2pared a final report when the review is completed in April 
or May of 1974, if possible, We welcome your assistance in investigating 
the governm at's role in combatting sex-based discrimination. 

si Sincerely, | 
re 4 a 

V Jiaties, Wt GL! 
pe Aaa A tag eT ee 
Martha W. Griffiths, Chairman 
on Fiscal Policy 


, 


bd SRC 
K. Javits, U.S.S. 

Ranking Minority Member 

Joint Economic Committce 

This report discusses the problems in coordination between 
EEOC and che Department of Labor (see ch. 4) but the other 
reguested information concerning EEOC was developed as 

a part of GAO's ceview for the Senate Labor and Public 
Welfare Committee. This nformation was previously furnished 
to the SuLcommittee on Fisce: Policy and is not included 

as a part of this report. 


GAO note: 
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FUNDS AND STAFF DEVOTED TO THE 
FEDERAL CC” ~"“ACT COMPLIANCE PROGRAM FOR 


NC TRUCTION CONTRACTORS 
FY 1373 FY 1974(note a) __ 
Staff (June 30, 1973) Funds Staff Xiuag i 
Agency Professional Clerical (thousands) Professional Clerical (thc nds) 
AEC 52 20 $ 1,361 , 58 38 $ 2,20 
Agriculture 33 17 825 33 16 872 
AID 8 2 181 9 2 210 
Commerce 17 7 585 16 7 489 
DOD 323 114 6,686 402 132 8,580 
GSA 89 29 2,065 94 36 2,604 
HEW 89 35 2,506 iy eee 47 2,384 
Interior 36 pe S 1,625 41 14 1,661 
NASA 19 11 552 14 ll 540 
USPS 32 32 1,445 7 7 380 
Transportation 21 7 528 16 7 636 
“lreasury 18 10 430 21 10 623 
VA io | me! 460 Pe ae 384 
Total 745 304 $19,249 834 334 $21,563 
Aastaffing data is actual as of March 31, 1974. Funding is estimated for A 
all of fiscal year 1974. oS 
3 
~ 
* 
Lal 
i) 
REVIEWS CONDUCTED, SHOW-CAUSE NOTICES ISSUED, Fo 
AND ENFORCEMENT ACTIONS TAKEN DURING a) 
FISCAL YEARS 1972, 1973, AND 1974 (TO 3-31-74) 3 
Show-cause “oticer ‘sried 
Compliance Reviews Percentage of Enforcement 3 
agency conducted Number reviews conducted actions (not " 
AEC 1,596 41 2.6 °o 
Agriculture 1,820 19 1.0 i] 
AID 287 13 4.6 0 
Commerce 604 a 2 0 
DOD 19,621 127 6 °o 
GSA 7,071 276 3.9 ec) 
HEW 1,169 3 3 te) 
Interior 
(note b) 1,012 34 3.4 o 
NASA 744 1 ot 0 
Postal a 
Service 9,684 0 0 13 
Transpor- 
tation 109 10 9.1 0 
Treasury 1,112 i) 0 0 
VA 593 10 1.7 mA 
Y 
Total 45,392 535 2.3 14 3 
"noes not include proposed sanction actions or preaward clearances withheld. 3 
bexcludes enforcement data for fiscal year 1972 since this data was not available. “ 
Cone company was debarred after the firm declined to request a hearing. Action He 
was initiated during the period, but Cebarment was effective in August 1974. " 


Atnirteen trucking companies were referred to the Department of Justice for 
appropriate legal action, and a consent decree has been entered into under which 
the companivs have agreed to stop their discriminatory practices. 
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Plaintiff, 


73 Civ. 1617 
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DZVENSE SUPPLY AGENCY, et al., 


~™ 


a Defendants. : Wy &B 3 y 
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- 1326 Burka Avenue 

Bronx, New York 10469 

Pro Se 

PAUL J, CURRAN 
. United States Attorccy ’ 

By: PETER C, SALERNO 

Assistant United States Attorney 
United States Courthouse 
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.Folay Sr2u2s 


Hew York, Hew York 10007 
sibs Attorney for Defendants 
“FRRUCE W. PIERCE, D.J. 
MEMORANDUM OPTION 
Plaintiz2 herein was exployed by the Defense Supply 
Agency, (D&A), Defense Contract Administration Services, Nav 
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_” the enfozes=ant of ths aqval oppoztuaity vrovisicas of con- 


foe en te A, en 


VIlst3 Clmoo tha Dafsnss Depactmoat ang compenios contract=- 
ass with ig Co erpply goods and servicoa, Hie complaine horein 
is Coupticed, for the inte pars, of a broad eritigva of tha 
hemes in which DSA has chosen to irolezent the equal opportunity 
program 4n connection with its contract corplianca activities. 

- Zt seema that the plainties and his superiors were constantly 
at occa with respect to ths oende and impact c€ the rogulaticas 
ccvering the progran. Plaintif€ belioved that she was boing . 

, bincered from vigorously enforcing the prograa end that the 

“-; G@&geney vas being remiss in ite contract compliance rasponsi- 

--Bilistes, ect, 

. “uw + -&ppasently, in an effort to bring this matter to 
$he ettensicn of highsr authorities within the agency plaintize 
sumitted an "Inter-Office Momorandmm” requsating “agency wide 
Seat liriy ita 2s E£arthor dultucsiio cd casa OLlex3, wLVG, 
voguleticns, circulara, Iettcro, etc., concerning tho diccharge 
o2 compliasea responsibilities . . ." (Cocpaint 934.) Es 
folicwed thie cp cn the following month by filing an "Iscpector 
General Ceorpiaint” again accusing tha Agency of failing to 


properly dischargs “its contract responsibilities”, (Complaint 


9735.) Shortly tharsaZteor--on Bacex>-r 20, 1971<-pinineLé¢ 
*zecolved a paxformansa rating Andicating that ho had "coxoasteatod 
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alco noted that plaintife’s parseomanes needed inprovement 
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"ia the area of willingness to accept d seeinind fren his 
superiors on tha interpretation of ecntracts compliance rogue 
lations.” (Complaint 740.) Shortly thereafter the plaintif? 
apparently disturbed by this observation, “ow tha perfor~ 
tance rating. Cn wee 3, 1972 ha also filed an acniniotrative 


cemplaint allezing that the porformancs rating constituted "a 


Ni td fa: ab a 


o 
+. oo, 


Tre Sone) 


persomnei acticn of discrimination on the basis of raco”, 


(Coxplaint 939.) Two days later his eupervisor gave hin a 
"Latter of Warning”. (Ceoxmplaine 942.) 
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by cerving tn tha scpervisor a series of questions to which 
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apparently three different acninistrative proceedings ensusd. 
The eppeal frem the pertormanca zating was conicd 
on Kay 3, 1972. (Complaint 938.) On June 6, 1972 the Agency 
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1972. (Complaint 948.) On March 12, 1973 tha Comaission 


fouad that rseial diseriminazion was not a factor in the 
~— oe 
performance rating, (Complaint 941), and on April 412, 1973 


paainzif?e instituted the present lawsuit seeking dolcaratory 
and injunctive relief, 


‘ 


Cn Septembér 29, 1973 plaintif? resigned fren his 
pesitiocn. 


In an "omended complaint” filed July 5, 1973 pioine 
tiff purports to bring this activa as a class action. ‘The 
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| government hae moved both to dismiss the action as a class 


ection end to Uiswiss the entire complaint. 
Ai’ Close Aetion 

“* 9°. Phe clase the plaintife secks to represent io said 

to consist of “his colleagues in the Defense Supply Agency 
(aucbering about 200 pius) end all benoficiaries under Exocutive 
C.dua AIDS, cs aeende i, in che miitioua), wich partfcularty 


for‘females (millions) and minorities (blacks, yellows, reds, 


_ ,browns), f.@,, Negroes, Orientals, Acerican Indians end Spanish 
Surnamed Americans, (in the millions)". 


Tt is assumed that this action is being brought a9 a 
class action only insofar as it alleges non-cerplianca on the 
: tha Agoncy with the contruct compllanca procedures, 


cifficult to sea how plaintiff's chargas with tespoce to tha 
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evident that ths clase action suffers serious infirnitics. 

It is8 apparent that plaintif? is not a member of the clena. 


Be is RO longer exployed by the Agency 2nd therefore ha may 
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he secks ta represent "all benaficiories" of the equal cpportcaity 


clouses of the Defense Departrent contracts, it is clear that 
such a class would only, encompass exployeca ‘of Defense Departe 
“gent coatractors or applicants for such expioyment. 41 ©.7.R. 
§60-1,21 (1974). Plainti£é does not purport to fall within. 

_, this category, “Moreover, undery the cirr:mstances es hortd, 


tis Comet cannot imagine how euch a ditiuse group could presedi 
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class. Lastly, it io axiomatic that in orcer to maiocain a 


class suit the representative party must demonstrate that ka. 
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will "fairly and adequately protect the intores’ 3 of the class”, 
Rule 23(a)(4) of the Fed.R.Civ.P. In this Coure’s judgment 

the pro se plaintiff herein has not mada this necessary chowing. 
While it is trua that to a certain degre2 he has sheowm dedica- 
tion, concern and sericusucss in pro 

qualities without wore will not casiwe hegally accogeata scge 


tation. As anothor Court has noted: "The ordinary Layman 
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7221 gmsrally coz possess the requisite trainicsg, coxnpertisa 


ond experiences to ba able edsquately to*scrva tha interests 2 


o2 the proposed clase." | Jeffery v. Malcolm, 353 F.Supp. 395, 


397 (S.U.N.¥. 1973). 
Ths goverctent's roticn to dismigs tho class action 
aliegations is hereby granted. | 


B. Motion to Dismiaes the Entire Ccocplaint 
The government kas moved to dismiss the entira 


' complaint on the ground that plaintif£'s resifmation has mada 


the action moot. Plaintiff has ergued that in effect his 
resignaticn vas not. voluntary but rather wnat ha charactarices 
as “constructive terminaticn” in that, apparently, ha had no 
niternative but to resign since he was frustrated from proparly 
Sischarging hig responsibilities, It eeeus to this Court that 
plaointif?'s resignation was legally voluntary since mere 
diesatisfaction with one’s exployment situation will not 
constituts such a coercive force as to convert a “resignation” 
into a "termination. 

As noted above plaintif?’s corplaine is essentially 
bottomed on a running dispute with his superiors as to kev tha 
Agency might best fulfill its function, Plaintiff's charga that 
ko was not being allowad to fully caforce Agency oc 


ka vicwad then gaya risa to tho various adninistrativa prececdings 
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cutlincd abteva ond eventually led to his resignation. 
nia charg o2 racial diserinination w2s suppostod by & 


ticn that he had received tha soxmwhat negative performanca 


rating because “since 1969 - and contrary to the direction of 


his supervisors - [he] continue[d] to lawfully and affirmati ively 
protect the equal exployment cpportunities of minoritics in 


the consistent discharge of his contracts compliance responsi- 
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bilities.” (Complaint 7239.) In Light of this it is clear that 
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Plaintiz# wished to perform his cuties ia one particular £ashicn 
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and his superiors were not of the same view. In light of 


plaintifé’s reyignation-~and assuming that the complaint presenta 
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judicially cognizable clainseethe diezute is now moot and tha 


‘complaint is therefore dismissed. , 
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